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The law has long permitted a borrower r or mortgagor,

to pledge real property to a lender r or mortgagee, as security
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for a loan. In the event of a default, the mortqagee may sell

the property to generate funds that will- go toward paying what

is owed.. fn Some i-nstances, however, the proceeds of the sale

are insufficient to pay what is due under the mortgage, and the

morLgagee is entitled to a deficiency judgment holding the

mortgagor liable for the remaining balance.

Such a deficiency occurred in this case. The

mortgagors defaulted on the loans, the property was so1d, and

the foreclosure sale price was l-ess than the amount due on the

mortgage. Thereafter, the mortgagee waited over four years/

without explanati-on, before attempting to collect a deficiency

judgment. The mortgagors contend that this delay was

unreasonable and prejudiced them because they had begun to

rebuild their lives in the years since the sale, and the

mortgagee should therefore be barred from now seeking a

deficiency judgment by the doctrine of laches. They also argue

that, because the circumstances of a foreclosure auction are

likely to result in the sal-e of the property for less than its

fair market value, the process by which Hawai'i courts calculate

a deficiency judgment is unfair. They ask that we instead adopt

the approach favored by a majority of other jurisdictions and

the Restatement (Third) of Property, in which the qreater of the

fair market value as of the date of the forecfosure sale or the
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sale price of the property is deducted from the money owed when

cal-culating the deficiencY.

On review, we hold that the mortgagors' challenge to

the deficiency judgment is not barred by res judicata and that

the circuit court erred by failing to rule on their laches

defense. We also hold that, because the traditional approach

can resuft in unjust enrichment and the majority rufe protects

al_l parties to the mortgage, the equities weigh in favor of

adopting the method of calcul-ating a deficiency judgment

employed by a majority of other jurisdictions. However, our

adoption of the majority rufe is prospective in effect and

applies only to foreclosure cases in which a deficiency judgment

is entered after the date of this opinion.

FACTS A}ID PROCEDT'RJAI. HISTORY

A. Background

In 2008, Jonnaven Jo Monalim and Misty Marie Monalim

(the Monalims) received two loans from HawaiiUSA Federal- Credit

Union (HawaiiUSA) to purchase a property located in Kapolei,

Hawai'i (the Property). The Property was a three bedroom, three

bathroom unit of the Beach Vil-Ias at Ko Olina Condominium built

in 2008. The first loan (Note 1) was for $911,200-00; the

second loan (Note 2) was for $113,900.00. Each loan was secured

by a mortgage on the Property to HawaiiUSA.

I
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On June 24, 201'0, HawaiiUSA filed a complaint in the

Circuit Court of the First Circuit (circuit court) against the

Monalimsr l alleging that the Monalims had defaulted on the notes

and seeking to foreclose on the mortgages. Thereafter,

HawaiiUSA filed a motion for summary judgment, which the circuit

court granted on August 29, 20II (Foreclosure Order). The

cj-rcuit court found that the Mona]ims owed iL,024,428.04 on Note

1 and $t2L,547.20 on Note 2 and that HawaiiUSA was entitl-ed to

foreclose upon the mortgages securing the notes. On the same

d.y, the circuit court entered its judgment on the Forecl-osure

Order (Foreclosure Judgment) .

In the Foreclosure order, the circuit court appointed

a commissioner to take possessj-on of the Property and oversee

its sal-e, subject to confirmation by the court. HawaiiUSA was

all-owed under the Foreclosure Order to request a deficiency

judgment in the event that the proceeds recovered from the

Property's auction were insufficient to cover the Monalims'

outst.anding debt on the noLes:

At the hearing for confirmation of sale, i-f it appears that
the proceeds of the sal-e of the Mortgaged Property are
insufficient to pay all amounts due and owing to
IHawaiIUSA], IHawaiIUSA] may request a deficiency judgment
in its favor and against the [Monalims] for the amount of
the defici-ency which shall be determined at the time of
confirmati-on and have immediate execution thereafter.

The Honorabl-e Bert I. Ayabe presided.
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The Monalims filed an appeal of the Foreclosure Order

and Foreclosure Judgment to the Intermediate Court of Appeal-s

(ICA) on September 28, 20LL. The appeal was dismissed on

September 20, 20L2, for faifure to submit an opening brief.

The Property was auctioned at public safe on October

24, 20IL. Prior to the sale, the Property received a 20LL tax

assessment from the City and County of Honolulu in which j-t was

val-ued at $703,600.00. According to the commissioner's report,

only three people attended the auction and sixteen bids were

received. The last bid was for $760,000.00. In the report, the

commissioner stated that $760,000.00 was a fair and reasonable

bid price based on comparable sales and recommended that the

court confirm the sale. HawaiiUSA filed a motion to confirm the

sale and for deficiency judgment. After a hearing, the circuit

court entered an order granti-ng the motj-on on December 22, 20LL.

The circuit court outlined the amounts outstanding and

dj-rected the commissioner to disburse the proceeds of the sale

in order of prior :-ty.2 The court further ordered

that since the proceeds from the sale of the Mortgaged
ProperLy are insufficient to fuJ-J-y satisfy the amounts due
to IHawaii-USA], that a motion for deficiency judgment may

2 The circuit court found that as of October 3L, 201I, the Monalims
owed $1,080,852.'19 on Note 1, which included the principal balance, interest'
accumulated l-ate charges, and an escrow advance, and owed $127,821.36 on Note
2, which inctuded the principal balance and interest, plus any accruing late
charges or advances up to the date of escrow closing. The order granting
confirmation of sale afso included amounts for commissioner's and attorneys'
fees and cosLs.
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subsequent.ly be f iled by IHawaiiUSA] against It.he
Monalimsl, jointly and severallY.

The record indicates that the circuit court--based on the

Monalims' objection--ordered a further hearing on the matter of

the deficiency judgment. The judgment confirmlng the sale was

also entered on December 22, 20LL.

B. HawaiiUSA' s Motion for Deficiency iludgment

Over four years laterr oo January 12, 2016, HawaiiUSA

fil-ed a motion for deficiency judgment. In its motion,

HawaiiUSA requested $355,68'7.0'7 on Note 1 and $131 ,'755.87 on

Note 2, which it alleged remained outstanding as of December 30'

201,I, the closing date of the sale.3 The amount outstanding on

Note l- was calcul-ated by subtracting the net proceeds of the

sal-e ($735,045.92) from the amount owed on Note 1

($1,090,732.99). Because the net proceeds were insufficient to

pay the full amount owed on Note I, no safe proceeds were

applied to the outstanding balance on Note 2.

The Monalims filed a memorandum opposing HawaiiUSA's

motion for deficiency judgment, contending that the motion was

untimely because HawaiiUSA waited "for more than an

unprecedented four tl years" to bring the motion and that

t Harai1USA requested the following additlonaf sums: "continuing
interest" on bot.h notes from December 30, 201L, until "the daLe of entry of
t.he defi-ciency judgment and statutory interest" t.hereafter on both notesi
aLtorneys' fees and costs for the preparation of t.he motion for deficiency
judgment; and attorneys' fees and costs related to the Monalims' previously
dismissed ICA appeal.
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HawaiiUSA was therefore barred by the doctrine of laches.

According to the Monal-ims, HawaiiUSA was required by the

Foreclosure Order to request the amount of any deficiency

immediately following the sale of confirmation, "which it tl

del-iberately chose tl not to do." The Monalims averred that

they coul-d have filed for Chapter 7 Bankruptcy and suffered no

deficiency judgment had HawaiiUSA filed its motion in 201,1.

Instead, the Monalims contended, "in rel-iance upon there being

no deficiency judgment they [had] set out to rebuild their

1ives." They each started a business, began saving for their

dauqhter's college tuition, and were only a few months from

clearing the forecl-osure from their credj-t reports, the Monalims

stated in an appended decl-aration. HawaiiUSA's unexplained

delay in filing its motion for deficiency judgment would

"overwhelmingIly] prejudice" them, they arqued.

The Monalims also challenged the method used for

calculating the deficiency judgment and contended that an

evidentiary hearing shoul-d be held to determine the fair market

val-ue of the Property at the time of the sal-e. According to the

Monalims, Hawai'i courts currently calculate the amount of a

deficiency judgment by "mathematically" subtracting the net

proceeds of the sale from the mortgage debt without considering

any evidence of a higher property valuation or any subsequent

sales for higher prices. Hawai'i courts wil-l- set aside the

7



***TIOR PI'BLICATION IN WEST'S IIATTAI.I REPORTS AI{D PACIFIC REPORTER***

earlier auction price only if it is said to "shock the

conscience of the CourL," the Monal-ims rel-ated. The Monal-ims

contended that t.his "completely j-gnores reality and equity"

because lenders have the ability to routinel-y "credit bid" for

the property at the foreclosure auction, thereby scaring away

competition.a This enables a mortgagee to recover the property

at less than fair market vafue and secure a windfall, the

Monalims asserted. The result, the Monal-ims argued, is that

borrowers are penalized beyond what the foreclosing mortgagee

actually lost.

The Monalims contended that this procedure for

cal-culating deficj-ency judgments vj-ol-ates both procedural and

substantive due process because mortgagees are constitutional ly

entitled to no more than payment in full. The Monalims

maintained that Hawai'i's method represents the minority view

among states and that the circuit court should instead conduct a

separate evidentiary hearing to determine the fair market value

of the Property, which would be deducted from the mortgage debt

' A cred.it bid at]ows a secured lender to bid up to the amount of
debt owed to it in lieu of cash at sale. Lambert v. Teisina, 131 Hawai'i 45'7,
459 n.5, 319 P.3d 376, 378 n.5 (20L4) (per curiam) (*A'credit bid' is a bid
up to an amount equal to the unpaid principal and i-nterest of a debt,
together with cost-s, fees, and other expenses, without tendering cash.")
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in lieu of the sale price if it is the greater of the two.

(Citing Sostaric v. Marshall , 166 S.E.2d 396 (W.Va. 2014) .)

In its reply, HawaiiUSA argued that its motion for

deficiency judgment was proper because Hawai'i law does not

require such a motion to be filed within a certain time from the

date of confirmation. Further, HawaiiUSA argued, the Monalims

did not suffer any prejudice because HawaiiUSA did not prevent

the Monalims from filing bankruptcy or make representations that

it would not seek a deficiency iudgment, and the Monalims could

still- fil-e for bankruptcy. HawaiiUSA also contended that under

Hawai'i caselaw, the court may refuse to confirm the sale if the

highest bid "is so grossly inadequate as to shock the

conscience, " which it was not in this case. (Quoting Wodehouse

v. Hawaiian Trust Co., 32 Haw. 835, 854 (Haw. Terr. 1933).)

Hawaj-iUSA maintained that third party bidders were not

discouraged from bidding; Hawai-iUSA did not receive a windfall;

and the Monalims' due process rights were not viol-ated.

At the hearing on the motion for deficiency judgment'

the circuit court asked counsel for HawaiiUSA if there was any

reason why it had waited four years to file the motion. Counsel

responded that, without going into attorney-client privileged

information, counsel coul-d not "comment about any particular

client's" propensity to seek a motion. However, counsel

contended that once a judgment is obtained it l-asts for ten
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years and, by analogy, the motion shoul-d be considered timely

because it was brought within that time period. The Monalims

responded that the analogy worked the opposite way because

HawaiiUSA could wait an indefinite amount of time to seek the

deficiency judgment, effectively extending the statutory period

for coll-ecting the judgment, which was contrary to the

legislature's intention to give the borrower some peace by

limiting the time period of liability. HawaiiUSA replied that a

further hearing on the deficiency judgment was ordered based on

the Monal-ims' objection at the confirmation hearing and argued

that the foreclosure price was reasonable.

On October 13, 2016, the circuit court entered its

"Order Granting in Part and Denying in Part IHawaiiUSA's] Motion

for Deficiency Judgment Against Ithe Monalims] Filed January L2,

20L6" (Order Granting Deficiency Judgment) and the "Deficiency

Judgment Against the Ithe Monalims] and in Favor of IHawaiiUSA] "

(Deficiency Judgment). The Order Granting Deficiency Judgment

awarded HawaiiUSA a deficiency judgment of $493,282.04.s "ID]ue

to the delay in filing" the motion, however, the circuit court

denied Hawaij-USA's request for interest for the period between

the closing date of the safe and the entry of the Deficiency

s The amount included the deficiencies on the two loans, attorneys'
fees and costs incurred in the preparation of the motion, and attorneys' fees
and cost assocj-ated with the Monali-ms' dismissed ICA appeal.
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Judgmentr ds well- as its request for statutory interest for the

period after the entry of the Deficiency Judgment. The Order

Granting Deficiency Judgment did not address the laches defense

raised by the Monalims or their request for a hearj-ng as to the

market value of the Property. The Monal-ims appealed to the ICA.

C. ICA Proceedings

On appeal, the Monalims maintained that HawaiiUSA's

motion for deficiency judgment was barred by laches and that the

circuit court should have held evidentiary hearings on prejudice

resulting from the untimely motion and on the amount owed.

The ICA entered its Summary Disposition Order (SDO) on

May 17 , 20L8.6 The ICA held that the Monalims' assertion that

the deficiency judgment was required to be determined at the

time of the confirmation of sale was without merit because the

Monalims objected and sought a further hearing in reqard to the

deficiency judgment.

The ICA also stated that the Monalims made no

discernable argument about laches. Nevertheless, the ICA

addressed the prejudice posed by HawaiiUSA' s delay in filing the

motion, concluding that the order confirmi-ng the sale of the

Property gave the Monalims notice of the possibility of a

deficiency judgment such that their contentions related to

The ICA's SDO can be found at HawaiiUSA Fed. Cred. Union v.
Monalim. No. CAAP-16-0000807, 2018 WL 225410'7 (May 17' 20L8)

6
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prejudice were without merit. The ICA additionally found that

the Monalims had not requested a hearing on prejudice and held

that the circuit court therefore did not deny their request for

a hearing. Further, the ICA noted, the circuit court did

address potential prejudice to the Monalims when it denied

HawaiiUSA's request for continuing interest from the closing

date of the sal-e to the entry of the Deficiency Judgment and for

statutory interest after the entry of the Deficiency Judgment.

The ICA also point.ed to the Monalims' fail-ure to seek a

dismissal under Hawai'i Rules of Civil Procedure (HRCP) Rule

4l- (b) (1) or to file a motion to bring cfosure to the

proceedings.

The rCA likewise rejected the Monalims' contention

that the circuit court should have held an evidentiary hearing

on the amount owed. The ICA ruled that the method for

calcul-ating the deficiency was not determined by the Deficiency

Judgment but rather the amount was incident to the enforcement

of the Foreclosure Judgment. The ICA found that the Monalims

had the opportunity to challenge how the deficiency judgment

would be cal-culated in their first appeal, and they failed to do

so. The ICA therefore held that the Monalims were precluded by

1,2
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res judicata from challenging the method of calculating the

Deficiency Judgment and affirmed the circuit court. T

STAI.iIDARDS OF REVIET{

Questions of Law

Iaw are reviewed de novo under the

II.

"Questions of

right/wrongi standard of review." Roes v. FHP Inc. , 9L Hawai'i

470, 4'73, 985 P .2d 661,, 664 (1999 ) (quoting Francis v. Lee

A

Enters. , Inc. ,

The

89 Hawai'i 234, 236, 971 P.2d 707, 109

B. Courts Sitting in EquitY

extent of the relief granted by a court

(1eee)) .

in equity

rests within the sound discretion of the circuit court and will-

not be disturbed unless the circuit court abused its discretion.

Peak Capit.a1 Grp LLC, v. Perez, !41 Hawai'i 160, 172, 401 P.3d

1,1,6, r28 (20L7 ) ; Hawaii Nat'l- Bank v. Cook, 100 Hawai'i 2, 7, 58

P.3d 60, 66 (2002). A court abuses its discretion by "issuing a

decision that clearly exceeds the bounds of reason or

disregardlingl rules or principles of law or practice t.o the

substantial detriment of the appellant." Cook, 100 Hawai'i at '7,

58 P.3d at 66 (quoting Shanghai Inv. Co. v. Alteka Co., 92

Hawai'i 482, 493, 993 P .2d 51"6, 526 (2000) ) .

? The Monal-ims further argued as points of error that the
deficlency judgment. was "contrary to the law of the caser " HawaiiUSA waived
its rlght to a deficiency judgment, and they were irreparably prejudlced
because they reasonably relied on Hawaii-USA's waiver. The ICA did not
address the merits of these issues.

13
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C. Statutory InterPretation

The interpretation of a statute is a questj-on of law

that is reviewed de novo. Deutsche Bank Nat'l- Trust Co. v.

Greenspon, L43 Hawa j-'i 237 , 243, 428 P.3d 7 49, 755 (201-8) .

III. DISCUSSION

A The Monalims' Challenge to the Deficiency ,fudgrment Is Not
Barred by Res iludicata.

The ICA held that res judicata barred the Monallms

from challenging the method in which the Deficiency Judgment was

calculated because they fail-ed to raise the issue in their

appeal of the Foreclosure Judgment. It is true that the

doctrine of res judicata prohibits parties from relitigating a

previously adjudicated cause of action or claims that could have

been brought in a previous action between the same parties but

were not. Mortg. Electr. Registration Sys . , Inc. v. Wise, l-30

Hawai'i 1I, L7-I8, 304 P.3d LL92, II98-99 (2013). However, under

this court's precedents, "forecfosure cases are bifurcated into

two separately appealabl-e parts: (1) the decree of foreclosure

and the order of sale, Lf the order of sale is incorporated

within the decree, and (2) all- other orders . " Id. at L6, 304

P.3d at L1,97 (quoting Sec. Pac. Mortg. Corp. v. Miller, 1I Haw.

65, 70, 783 p.2d.855, 857 (1989)). And the bifurcated nature of

mortgaqe foreclosure proceedings is treated as two separate

I4
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proceedj-ngs for res judicata purposes. Id. at IJ, 304 P.3d at.

1198.

Additionally, Hawai'i Revised Statutes (HRS)

S 667-51 (a) (Supp. 20L01 sets forth the specific orders that are

deemed final and appealable in the forecl-osure context. Section

661-51 (a) (1) 8 provides that an adjudication of the right to a

deficiency judgment

foreclosure is final-

661-51 (a) (3) e states

incorporated into a judgment on a decree of

and appeal-abl-e. Separately, section

that an appeal may be taken from the amount

HRS S 66"7-5L (a) (1) provides as fol-l-ows:

(a) Without limiting the class of orders not specified in
section 64L-1- from which appeals may also be Laken, the
following orders entered in a foreclosure case shalf be
final and appeafable:

(1) A judgment entered on a decree of foreclosure, and
i-f the judgment incorporates an order of sal-e or an
adjudicatj-on of a movanL's right to a deficiency
judgment, or both, then the order of sale or the
adjudicati-on of liabili-ty for the deficiency judgment
also shall be deemed final and appealabl-e [. ]

Additionally, HRS S 66'7-5L(a)(2) provides that, in the evenL it. is not
incorporated with another order, " Ia] judgment entered on an order confirming
t.he sal-e of the foreclosed propertY," is appealable "if the circuit court
expressly finds that no just reason for delay exi-sts, and certifies the
judgment as final pursuant to rufe 54 (b) of the Hawaii rules of civil
procedure[.]"

e HRS S 667-51 (a) (3) provides that the followj-ng order entered in a

forecl-osure case shall be final and appealable:

(3) A deficiency judgment,' provided that no appeal from a

defici-ency judgment shalI rai-se issues relating Lo the
judgment debtor's l-iability for the deflciency judgment (as
opposed to the amount of the deficiency judgment) ' nor
shall- the appeal affect the final-ity of Lhe transfer of
title to the forecfosed property pursuant to the order
confirming sale.

15
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of a deficiency judgment provided that the appeal does not raise

issues related to the judgment debLor's right to the deficiency

judgment or affect the finality of the transfer of title of the

foreclosed property. It is thus unsurprising that in Wise, this

court held that the defendant's "timely appeal from the

Deficiency Judgment.s would entitle it to challenge errors unique

or miscalculation ofto it, such as an erroneous upset price

deficiency."l0 130 Hawai-'i at 16, 304 P.3d at 1,1,91 (second

emphasis added) (quoting Miller, lL Haw. at 7\, 783 P.2d at

8s8) .

The TCA misapprehended this holding in concluding that

because the Monalims failed to challenge the method for

calcul-ating the deficiency in their appeal of the Foreclosure

Judgment--which was dismissed--they were barred by res j udicata

from challenging it in an appeal of the Deficiency Judgment. In

Wise, the petitioner appealed from an order confirming sa1e,

challenging the respondent's standing to bring the forecfosure

suit "in the f irst place. " 130 Hawai'i at 15, I'7 , 304 P. 3d at

L1,96, 1,L98. We concluded that because the issue of standing

coul-d have been raised at any time, it was not "unique" to the

confirmation of sale and should therefore have been challenged

10 Although the court did not cite HRS S 667-51 (a) as a basis for
1ts declsion in Wise, its holding is consistent. with the statute.

L6
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in an appeal from the judgment of foreclosure. Id. at !7,304

P.3d at 1198.

fn contrast to t.he standing issue before the Wise

court, the Monalims' appellate challenge is to the method by

which the circuit court calculated the deficiency judgment,

which pertains to the amount of the deficiency judgment--not

HawaiiUSA's right to collect it "in the first place. " See id

at 15, I7, 304 P.3d at 1,1,96t II98. When the Monalims' appeal of

the Forecfosure Judgment was dismissed by the ICA, the Monalims

lost the ability to contest HawaiiUSA's right to a deficiency

judgment pursuant to the Foreclosure Judgment. However,

pursuant to HRS S 667-51(a) (3) and this court's precedents, the

Monalims may still appeal the Deficiency Judgment as long as

their challenge contests the calculation of the deficiency

amount and not HawaiiUSA's right to the deficiency judgment

under the Foreclosure Judgment. The Foreclosure Judgment did

not set out the amount or method for cal-cul-ating the deficiency

judgment. Because the Monalims were not required to contest the

amount of the deficiency judgment in their appeal from the

Foreclosure Judgment, the prior proceedi-ng does not implicate

res judicata. The ICA therefore erred in concluding that the

1"7
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Monalj-ms were barred from contesti-ng the method for calculating

the amount of the deficiency )udgment 11

The Circuit Court Failed To Address the Monalims' Laches
Argument.

"Mortgage foreclosure is

nature and is thus governed by the

a proceeding equitable in

rules of equity." Beneficial

Hawaii, fnc. v Kida, 96 Hawai'i 289, 3L2t 30 P.3d 895' 918

(2001) . An equity court's sound discretion is not bound by

strict. rules of law, but it can be molded t.o do justice. rd.

Although laches was originally a doctrine reserved for equitable

proceedings like the present case, this court has stated that,

in the State of Hawai'i, "laches is a defense in all civil

actions. " Asst n of Apartment Owners of Royal Aloha v. Certified

Mgmt., Inc., 139 Hawai'i 229, 235, 386 P.3d 866, 812 (2016).

Therefore, laches is a defense against a motj-on for deficiency

j udgment . See BayBank Conn., N.A., v. Thumlert, 6L0 A.2d 558,

662 (Conn. L992) (* [A] defendant who is demonstrably prejudiced

bya plaintiff's delay in filing a motion for deficiency

judgment may j-nvoke the equitable defense of .laches."); E

Banking Co. v Robbins, I49 N.W. 719, 780 (Neb. l9I4) (holding

11 We a.Iso overrule the followlng ICA cases to the extent that they
hel-d that res judicata barred the mortgagee from challenging the method in
whlch the deficiency judgment was calcul-ated: Ke Kailani Partners LLC v. Ke

Kail-ani Dev. LLC, Nos. CAAP-12-0000758 & CAAP-12-0000070' 2016 wL 2941"054
(App. Apr . 29, 20L6) (mem.)i LCP-Maui, LLC v. Tucker, No. CAAP-15-0000109,
2018 WL 1082855 (App. Feb. 28, 2018) (SDO).

B
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that. "a courL of equit.y in the exercise of it.s inherent power to

deny relief on account

of limitatlons, should

when the petitloner had

The doctrine

aids the vigil-ant, not

of l-aches, independently of the statute

refuse to enter a deficiency judgment"

waited more than L4 years) .

of laches ref1ects the maxim that equity

those who slumber on their rights. Small

v. Badenhop, 6f Haw. 626, 640, 10I P.2d 647, 656 (1985). There

are two prongs of the laches defense, both of which must be

satisfied in order for the doctrine to become applicable:

First, Lhere must have been a delay by the plaintiff in
bringing hls claim. and thaL delay must have been
unreasonable under the circumstances. Delay ls reasonabfe
if the cfaim was brought without. undue delay after
plaintiff knew of the wrong or knew of facts and
circumstances sufficlent to impute such knowledge to him
Second, t
defendant

hat delay must have resufted in preiudice to

Herrmann v. Herrmann, I38 Hawai'i I44, 153, 378 P.3d 860, 869

(2016) (quoting Adair v. Hustace, 64 Haw. 3I4, 32L, 640 P.2d

294, 300 (1982) ).

Despite ruling that the Monal-ims made no discernable

argument as to a laches defense, the ICA also stated that the

to prejudice--the second prong of laches-Monal j-ms' arguments as

-were without. merit. However, a review of the record

demonstrates that the Monalims raised substant.ive arguments AS

to both of the defense's requirements.

When eval-uating the first prong of laches' a court

considers whether, under the circumstances, the delay in

L9
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bringing the cfaim was unreasonable. Id. In this case, the

jud.gment confirming the sale was entered on December 22, 20LL.

More than four years later, on January 12, 201"6, HawaiiUSA filed

its motion for deficiency judgment. The Monalims argued in

their opposition to HawaiIUSA's motion that the four-year delay

was unprecedented, and that HawaiiUSA had provided no

explanation for the delay in its submissions to the court. And

when asked directly during the hearing on the motion, counsel

for HawaiiUSA declined to provide an explanation for the delay'

citing attorney-client privilege. The Monalims' establishment

of a four-year delay in HawaiiUSA seeking to recover a

deficiency amount from the Monalims and the lack of any

explanation for this delay by HawaiiUSA satisfied the Monafims'

burden to adduce sufficient facts to raise a laches defense with

reg.ard to the first pronqt Cf. Herrmann, I38 Hawai'i at 153-54,

378 P.3d at 869-70 (noting that the plaintiff did not proffer a

satisfactory excuse for the delay l_n bringing

suit); see also In re Kawai, (Haw . Terr . l- 94 3 )

(observing that a party who years after the

final order of distribution an action to

revoke a will did not provide a "satisfactory excuse") .

As to the second prong, that the delay musL have

resulted in preludice to the defendant, we have stated, "What

qualifies as prejudice for purposes of the laches doctrine

20
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invariably depends on the facts and circumstances of a

particular case, but it is ordinarily understood as anything

that places the defendant \in a less favorable position."'

Herrmann, I38 Hawai'i at 1,54,378 P.3d at 870 (citing 27A

Am.Jur.2d Equity S L43 (2008) ).

At the circuit court, the Monal-ims averred in a

declaration that they had planned to file a Chapter 7 Bankruptcy

Petition to discharge the potential deficiency judgment but had

abandoned their plan "after waiting cfose to a year" l_n

anticipation of the deficiency judgment. fn the interim, the

Monalims explained, they had each started a business, started

savj-ng for their daughter's college tuition, and were only

months from clearing the foreclosure from their credit reports.

The Monalims argued to the circuit court that the deficj-ency

judgment would "wipe out" all of their financial- gains since the

confirmation of sale, which would not have occurred if HawaiiUSA

moved for a deficiency judgment in 20II. The Monalims therefore

contended that they would be in a significantly worse position--

and suffer significant prejudice--as a resul-t of HawaiiUSA's

delay.

The Monalims thus alleged facts concerning each prong

of their laches defense. See Kerrig,an v. Kerriqan, 642 A.2d

1324, L327 (D.C. App. 1,994) (holding that the defendant made a

prima facie showing sufficient to establish that injustice would
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resul-t from the plaintiff's unexplained eight-year delay in

bringing suit based on evidence that the defendant's financial

situation had greatly changed in the interim) . The ICA in this

case thus clearly erred in holding that the Monalims made no

discernable argument as to a l-aches defense. Additionally'

despite the presentation of the defense, the circuit court did

not render findings of fact and conclusions of l-aw or otherwise

rule upon the applicability of the Monal-ims' l-aches defense in

its Order Granting Deficiency Judgment or the Deficiency

Judgment.

The present case rs

in which the plaintiff brought

analogous to Herrmann v. Herrmann,

a motion for post-decree relief

against the defendant to recover overpaid child support

approximately seven years after being notified about the

overpayments. 138 Hawai'i at 147-48, 378 P.3d at 863-64. The

defendant arqued that the seven-year delay was unreasonable and

that the plaintiff provided no explanation for waiting to bring

the action for reimbursement. Id. at 748, 378 P.3d at 864. The

family court denied the plaintiff's motion, citing the seven-

year delay in raising the issue and concluding that the

plaintiff was "estopped" from pursuing the clalm. Id. at 150,

378 P.3d at 866. On appeal, the ICA determined that the family

court's decision was based on "estoppel by laches" and that the

family court had not made an independent conclusion as to

22
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prejudice. Id. at 150, 378 P.3d at 866. Applying its own

judgment, the fCA held that both requirements of "estoppel by

laches" were not present, and it accordingly vacated the family

court's decision. Id. at 150-53, 318 P.3d at 866-69.

On review, this court determined that there were three

possible explanations for the family court's failure to make

findings of fact as to prejudice: (1) the family court did not

apply the laches doct.rine; (2) the court implicitly found t.hat

the prejudice prong had been satisfied,' or (3) the family court

failed to recognize t.hat prejudice was a required prong for the

application of laches. Id. at 155, 378 P.3d at 871. Because of

the family court's silencer w€ stated that it was uncertain

whether the prejudice prong had been satisfied, and the case was

remanded to the family court to render factual findings with

respect to whether the defendant was prejudiced by the de1ay.

rd.

Similarly, there are at least three possible

explanatj-ons for the circuit court's silence regarding the

Monalims' laches defense: (1) the circuit court implicitly

concluded that Iaches was inapplicabl-e because it determj-ned

that there was no unreasonable delay or that the Monalims

suffered no prejudice; (2) the circuit court fail-ed to properly

appty the laches defense; or (3) the circuit court failed to

duly consider the Monalims' faches defense. That is to SaY,

23
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based on the circuit. court's lack of findings as to t.he laches

defense, we are unable to determine on review whether the

circuit. court appropriately consj-dered this defense presented by

the Monalims.l2 See f38 Hawai'i at 155, 378 P.3d at 87I.

The TCA alternatj-vely held that the circuit court

addressed the potential prejudice to the Monalims by denying

HawaiiUSA's requested interest on the deficiency amount.

However, as our holding in Herrmann il-lustrates, because the

circuit court did not i-ssue any findings with regard to

prejudicer we cannot know whether this constitut.ed appropriate

consideration of the laches defense. See Herrmann , I38 Hawai'i

at 155-56, 378 P.3d at 87I-72. The ICA also concfuded that the

Monalims were on notice of the deficiency amount such that their

contentions related to prejudice were without merit. Though the

12 The concurring and dissenting opinion (dissent) agrees wj-th our
concLusion that the circuit court erred by failing to address the Monal-ims'
laches argument, but it then proceeds to consider and rule on the merits of
the Monalims'cl-aim as if it were in t.he position of the trial court.
Dissent aL 23. When an appellate court discerns that a trial court has
fail-ed to make a fi-nding because of an erroneous view of the law, the
standard rule is that the case should be remanded to the trial court to
permit that court to evaluate and render
made in the first instance. Puflman-Sta

the findings that shou]d have been
456 U.S. 273,29rndard v. Swint

(1982). The only excePtion to
resofution of the factual i-ssue

this rule is when the record permits only one
Sprint/United Mgmt. Co v. Mendelsohn,552

U.S. 3'7g, 387 (2008) . Because the trial court in this case fai-fed to rule
upon the applicability of the Monalims' laches defense and rendered no
findings of facts on thi-s defense, this court is cfearly not in a position to
rule as a matter of law regarding factual- aspect.s of the Monalims' laches
defense. We accordingly decline to deviaLe from the basic principle of faw
that fact-finding should be left to the fact-finder See afso Goo v
Arakawa, I32 Hawa:-'i 304 , 31'l , 321- P.3d 555, 668 (20L4) (* [A] trial- court is
better equipped than an
equltable re1lef. ") .

appellate courL operating at a distance to fashion

24



***FOR PUBLICATION IN !{EST' S HAWAI.I REPORTS AtiTD PACIFIC REPORTER***

fact that the Monal-ims were on notice of the potential-

deficiency judgment against them in 20IL is part of the

circumstances to be considered by the circuit court in

evaluat.ing the prejudice prong' it is not dispositive of the

Monalims' contention that they have been prejudiced by

HawaiiUSA's delay in pursuing the deficiency judgment' nor can

we conclude that this fact was actually considered by the

circuit court.13 See id.; Badenshop, 61 Haw. at 640, 701 P.2d at

651 ("Prejudice has been found where changes in the value

of the subject matter or in the defendant's position have

occurred[ . ] " (emphasis added) ) .

In sum, we hold that the ICA erred in affirming the

circuit court'S Deficiency Judgment without the circuit court

having demonstrably addressed the Monalims' laches defense.la

13

order or
a l-aches
to bring

The ICA also noted that the Monalims did not seek a di-smissaf
file any motions to bring cfosure to the proceeding. However, under
analysis, the Monalims are not required to show they actively tried
t.he proceedings to a cfose to demonstrate prejudice'

L4 The Monalims also argued to the ICA that the Deficiency Judgment
vj-ofated the "Law of the Case" and that HawaiiUSA wai-ved its right to the
deficiency judgment. On certlorari review, the Monalims additionally argue
the defense of estoppel by acquiescence. The Monafims' contentions are
premi-sed on their interpretation of the Lerm "shal-l-" in the provision in the
Forecfosure Order granting Hawaj-iUSA the rlght to a defici-ency judgment.

At the hearing for confirmati-on of sale, if it appears that
the proceeds of the sale of the Mortgaged Property are
insufficient to pay all amounts due and owing to
lHawaiiUSAl, [HawaiiUSA] may request a deficiency judgment
in its favor and against the lMonalims] for the amount of
the defici-ency which sha11 be determined at the ti-me of
confirmation and have immediate executi-on thereafter.

25
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And thus, the order Granting Deficiency Judgment and the

Deficiency Judgment must be vacated, and on remand the circuit

court shall consider and render a determination on the Monalims'

laches defense. "

C. The Traditional Approach to Determining a Deficiency ,fudgment
May Hold Mortgagors Lia.b1e for More than Wtrat Is Owed and

Grant Mortgagees a Windfall.

In what appears to be a matter of first impression

before this courtr w€ review the method by which Hawaj-'i courts

calculate deficiency judgments. The Monalims argue that courts

in Hawai'i "matter-of-facLly" cal-cufate a deficiency judgment by

subtracting the net proceeds of the forecfosure safe from the

mortgage debt owed without considering evidence of the

foreclosed. property's true market value at the time of sale.

The Monal-ims contend that lower courts shoul-d be instructed to

hold an evidentiary hearing to determine the true value of a

property when calculating a deficiency judgment, and that this

continued)

(Emphases added. )

On its face, the term "shall" in the provision relates only to
when the court intended to determine the amount of the deficiency judgment

should one be requested. By contrast, the order specified that HawaiiUSA
..may,, request a deficiency judgment at the hearing on the confirmation of
sale--a right HawaiiUSA appears to have exercised. We therefore hold that
t.hese arguments are without merit.

15 In light of our disposition, we do not address the Monalims'
contenLion that the circuit court should have conducted a separate
evidentiary hearing on prejudice.
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amount should be deducted from the mortgage debt in lieu of the

sale price if it is the greater of the two.

Determination of the amount of a deficiency judgment

generally follows two approaches. Under the traditional

approach, the price obtained at a forecl-osure sale is the

"conclusive measl)Te" of the amount to be deducted from the

outstanding mortgage debt. Restatement (Third) of Property:

Mortgages S 8.4 cmt. a. (Am. Law Inst . 7997) .16 The amount of

the deficiency judgment is thus automatically calculated by

subtracting the foreclosure sal-e price from the outstanding

mortgaqe debt. I Grant s. Nelson & DaIe A. Whitman, Real Estate

Finance Law S 8:3 (6th ed. 2014). A majority of j urisdictions

by judicialhave rejected this approach, however. "Whether

decision or by statute, the majority view 'affordIs] the

deficiency defendant the right to insist that the greater of the

fair market vafuetl7l of the real- estate or the forecfosure sale

price be used in calculating the deficiency."' Sostaric v

16 ..At the opposite exLreme, some states flatly prohibit deficiency
judgments in certain contexLs." RestaLement (Third) of Property: Mortgages S

8.4 Reporters' Note to cmt. a.

L'7 The exact terminology used varies by jurisdiction and includes,
for example. .'faj-r market valuer" "true market valuer" "actual valuer"
"reasonable ValUer" "fair ValUer" and. "true val-Ue." See ReStatement (Third)
of property: Mortgages S 8.4 Reporters'Note to cmt. a. This opinion treats
these terms i-nterchangeably with t'fair market value" and defines'tfair markeL

val-ue" as "the price which would result from negotlation and muLual
agreemenL, after ample ti-me to flnd a purchaser, between a vendor who is
willing, but not. compelted to sel-1, and a purchaser who is willing to buy,
but not compelled to take a particular piece of real estate'" Id' S 8'4
cmt. c (defining "fair market value").
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Marshall, 766 S.E.2d 396, 400 (W.Va. 201-4) (footnote omitted)

(quoting Restatement (Third) of Property: Mort.gages s 8.4 cmt.

a) .

Scholars of foreclosure faw have observed that the

price obtained at a foreclosure sale is often far below the fair

market value of the property as a result of the forced nature of

a forecfosure sale. Robert M. Washburn, The Judicial and

Legisl-ative Response to Price Inadequacy in Mortgage Forecl-osure

sales, 53 s. cal. L. Rev. 843,848 (1980); Nelson e Whitman,

supra. fn times of economic depression a forecfosed property is

likely to bring an even lower price - Nelson &

Measuring the deficiency ludgment based on the

price therefore may result in a double-loss to

Whitman, supra.

foreclosure sale

the deficiency

debtor: the debtor has l-ost the f orecl-osed property, and the

debtor has not been credited the actual- value of the property

against the outstanding mortgage debt. See Restatement (Third)

of property: Mortgages s 8.4 cmt. a; washburn, supra, at 850.

conversely, these conditions may allow a mortgagee to

potentially recover more than the original mortgaqe debt owed to

it. This situation occurs, for example, when a mortgagee

purchases the property during a forecfosure sale at a price

below its fair market value, obtains a deficiency judqment for

the difference between the forecfosure price and the outstanding

mortqaqe debt, and then resells the property at or above its

2B
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fair market value. Restatement (Third) of Property: Mortgages

s 8.4 cmt. a; Nelson & whitman, supra; washburn, supra, at 849

The traditional approach to calculating a deficiency judgment

thus may produce inequity between mortgaqors and mortgagees by

holding a mortgagor liable for more than what is owed and

granting mortgagees a windfall they are not due. This has

prompted several state legislatures since the 1930s to abandon

the traditional approach and instead mandate the use of a

property's fair market vafue as the minimum measure for

determining a deficiency judgment.ls Nelson & Whitman, supra.

In addition to the states that have adopted the

majority view through legislation' Several state courts have

adopted the majority view through judicial decision. In

Trustees of Washingt on- I daho-Montana-CarPenter s Employers

Retirement Trust Fund v. Gall-eria Partnership, for examPfe, the

Supreme Court

$1,308,193.35

of Montana was cal-l-ed upon to review a

deficiency judgment against the defendants, whose

foreclosed property had been valued at $1' 100r 000 two

prior to a sheriff's sale but was sold for $565,000.

608, 609, 6]-L (Mont. 1989). The court determined that

years

780 P.2d

its own

18 At feast 23 states statutorily define a defi-ciency using the
"fair value" of the foreclosed property. See Restatement (Third) of
property: Mortgages S 8.4 Reporters'Note to cmt. a; Sostaric, '166 S.E.2d at
400 n.11. Of those that have not, many prohibit. defi-ciency judgments
entirely or with respect to purchase money mortgages. See Restatement
(Third) of Property: Mortgages S 8.4 Reporters'Note to cmt' a'
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statutes were silent as to the duty of the court to determine

whether the sheriff's sale reflected the fair market value of

the foreclosed property. Id. at 5L6-L7. The court observed,

however, that the majority of the neighboring states had

statutes that "limited Ia deficiency judgment] to the difference

between the fair market value of the secured property at the

time of the foreclosure sale, regardless of a lesser amount

realized at the sale, and the outstanding debt for which the

property was secured"." Id. at 61,6-11 . The Ninth Circuit had

recognized that the purpose of two of those states' statutes was

to prevent the injustice that befal-l-s the judgment debtor whose

foreclosed property brings a price significantly less than its

fair market value, the Montana court noted. Id. at 6L7 (citing

U.S. v. MacKenzie, 510

exercise of its equitY

to remand the case for

F.2d 39, 4I (9th Cir. I97 5)) . In the

jurisdiction, the court deemed it proper

determination of the property's fair

market value aS of the time of the sheriff's sale, which would

then be used to calculate the deficiency judgment. Id-

The Supreme Court of West Virginia has similarly

adopted the majority view through judicial decision. In

Sostaric v. Marshall, the court noted that, while the governing

state statute was silent as to whether the value of real

property could be challenged at a deficiency judgment

proceeding, the court had previously applied conmon law
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principles of equity to set aside foreclosure sales. 166 S.E.2d

at 403. Concluding that adoption of the majority view would,

inter alia, prevent a creditor from receiving a windfall- at the

expense of a deficiency defendant, the court overruled its

previous precedent in favor of adopting the ma;ority view. Id.

at 405. Thus, State Supreme courts have not shied from using

their inherent equity powers to adopt the majority view to

create faj-rness between the parties in foreclosure proceedings.

Vicksburg, 566 So.2dSee also Wansle v. First Nat. Bank of

L2IB, 1223-25 (Miss. 1990) (holding t.hat every aspect of the

forecfosure sale must be "commercially reasonable"); Vantium

Capital, Inc. v. Hobson, 1'37 So.3d 497,499 (Fla. Ct. App.2014)

(utilizing the "fair market value" as the measure for awarding a

deficiency decree); Licursi v. Sweenev, 594 A.2d 396, 398-99

(Vt. 1,991,) (using the "value" of the property as the measure to

determine whether a defici-ency existed).

In lgg7, Lhe American Law Institute also adopted the

majority approach in the Restatement (Third) of Property:

Mortgages s 8.4. As set forth in the Restatement, the

deficiency judgment debtor may request a determination of the

"fair market vafue" of forecfosed property as of the date of the

forecfosure sale. Restatement (Third) of Property: Mortgages

s 8.4 (c) . If the fair market value is greater than the

forecfosure price, the deficiency judgment debtor is entitled to
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offset the deficiencY against the fair market vafue. Id

S 8.4 (d) . Determj-nation of a property's fair market value is

not automatic and must be requested by a deficiency judgment

debtor. Id. S 8.4 cmt. b. Thus, the Restatement "adopts the

position of the substantial number of states that, by

legislation or judicial decision," allow for the calculation of

t.he deficiency award using the qreater of the fair market vafue

or foreclosure price. Id. S 8-4 cmt. a

In adopting the majority view, the Restatement's

approach is aimed at making the mortgagee whol-e while

si-multaneously preventing the unjust enrichment that could

result from the traditional approach:

rd.

any l-oss

than its

option of

This approach enables the mortgagee to be made whole where
the mortgaged real estate is i-nsufficient to satisfy the
mortgage obligatj_on, but at the same time protects against
the mortgagee purchasing the property at a deflated price,
obtaining a deficiency judgment and, by reselling the real
estate at a profit, achieving a recovery that exceeds the
obligation.

Logically, the majority rul-e protects a mortgagee aqainst

that would occur from a safe of the property at less

fair market value because the mortgagee retains the

tendering a credit bid for the amount of the

outstanding mortgage debt and obtaining the property without

additional monetary payment if there are no greater bids. The

dissent disagrees, arguing that "the mortgagee will stil1 not be

made whole if the outstanding mortgage debt exceeds the fair
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market value of the property." Dissent at 22. But this focus

on cases in which the outstanding mortgage debt exceeds the fair

market value of the property "deflects consideration of the risk

management techniques avail-abl-e to

made. "le See Sostaric , 1 66 S. E.2d

Bank v. Fischer e Frichtel' Inc.,

lenders when the loan is

at 404 n.17 (quotinq First

364 S . W. 3d 21'6, 227 n. 5 (Mo .

2OI2) (Teitefman, C.J., dissent.ing) ) . Further, by allowing the

deficiency judgment debtor to request a determination of the

fair market value, the Restatement's approach protects the

mortgagor from the danger of double-loss that would result from

..a deficiency judgment that does not fairly recognize the value"

of the foreclosed property. Restatement (Third) of Property:

Mortgages S 8.4 cmt. a; see also CSA 13-101 LooP' LLC v. Loop

10l_, LLC, 34L P.3d 452, 456 (Artz. 201,4) ("Restatement s 8.4

seeks to protect against artificially increased deficiencies.").

1,9 As stated by the Sostaric court:

A lender compensates for risk by charging an interest rate
that is set both by the financiaf markets and by the
lenderrs assessment of the borrower's creditworthiness.
The lender also manages risk by appralsing the fai-r market
value of the property to ensure that the foan is adequately
secured. Changing to a fai-r market vafue approach
certainly woutd fessen the l-ender's chance of a large
windfal_l and would mean only that [the mortgagee], like the
borrower, is losing or gaining money based on fair market
val_ue of properLy. The rlsk of loss is part of the risk of
Iending. That risk of loss should not be borne solely by
the borrower and then amplified by measuri-ng the deflciency
by reference to the foreclosure sale price.

Sostaric, '1 66 S.E.2d at 404 n.17 (quo ting Fi-rst Bank v Fischer & Frichtel-'
S.W.3d 216, 221 n.5 (Mo. 2012) (Tei-telman, C.J., dissenting) ) 'Inc., 364
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Thus, section 8.4 of the Restatement provides a

greater balance of the equities between mortqagor and mortgagee

in the foreclosure process than the traditional- approach.

D !{e Adopt the Majority Approach Because It Is Consistent
with Principles of Equity and Hawaioi Law.

In Hawaj-'i, HRS S 667-L.5 (Supp. 2015) authorizes

forecl-osure by action and provides as follows:

The circuit. court may assess the amount due upon a

mortgage, whet.her of real or personal property, without the
intervention of a jury, and shall render judgment for Lhe

amount awarded, and the forecl-osure of the mortgage,
Execution may be issued on the judgment, as ordered by the
court.

Our interpretation of statutes is guided by the following well-

settled princiPles:

FirsL, the fundamentaf starting polnl for statutory-
interpretation is the language of the statuLe itself.
Second, where the statutory language is plain and
unambiguous, our sole duty is to give effect to ils plain
and obvious meaning. Thlrd, i-mplicit in the task of
staLutory construction is our foremosL obligation to
ascerta.in and give ef fect to the inlenLlon of the
legislature, which is to be obtained primarily from the
Ianguage contalned in the statute itself. Fourth, when

there is doubt, doubl-eness of meaning, or indistinctiveness
or uncertainty of an expression used in a statute, an

amblguity exists.

state v. castillon, \44 Hawai'i 406, 41-I, 443 P.3d 98, 103 (2019)

( quoting Panado v. Bd. of Trs., EmPs.' Ret. Sys., L34 Hawai'i 1,

IL, 332 p.3d L44, 154 (2014)). Therefore, our interpretation of

HRS S 661-1.5 must begin with the language of the statute

itself. HRS S 567-1.5 plainly states that the circuit court

"may assess t.he amount due upon a mortgaqe and shall

render judgment for the amount awarded." By its use of the word
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..may,, the legislature has permitted court-s to exercise

discret.ion in assessing the amounL due on a mortgage, "without

the intervention of a jury HRS S 661-7.5. Further, the

statute confers on the court "specific authority to render a

deficiency judgment, ds an incident to the foreclosure." Bank

of Honolulu, N.A. v. Anderson, 3 Haw. App. 545, 549' 654 P.2d

1370 , I3'74 (1"982) (emphasis omitted) (citi-ng 2 committee on

Coordination of Rules and Statutes, Report of Committee on

Coordination of Rules and Statutes (1971) ) . Under its plain

Ianguage, Chapter 66': (governing foreclosures) does not mandate

either Lhe traditional or majority approach to calculating

deficiency judgments. Instead, the legislature has left the

determination of the amount due in a deficj-ency judgment and

thereby the method for its cal-culation to the discretion of the

courts.

The Monalims contend that courts in Hawai'i currently

determine a deficiency judgment by mechanically subtracting the

price obtained at a foreclosure sale from the outstanding

mortgage debt. They ask that this court fol-l-ow the approach of

the majority of states and the Restatement by requiring lower

courts t.o conduct an evidentiary hearing to determine the fair

market value of a foreclosed property when calculating a

deficiency judgment. Citing Wodehouse v. Hawaiian Trust Co., 32

Haw. 835, 854 (Haw. Terr. 1933), HawaiiUSA argues that no such
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inquiry is required under Hawai'i law and contends that our

caselaw requires the mortgagor to bear the burden of any loss

unless the foreclosure price "iS so grossly inadequate as to

shock the conscience.'l

In Wodehouse, the trial court

and sale of property at a public auction

$82,000. Td. at 840. After the property

any bids, the court gave the mortgagees

possession of the mortgaged property as

ordered the foreclosure

with an upset price of

twice fail-ed to receive

a choice between taking

credit for $82,000 of

the debt or postponing the sale to a later date. Id. The

mortgagees

ordered the

declined both options, but the court nonethefess

conveyance of the property to the mortgagees and

credited the mortgagor $82,000 toward their outstanding debt

rd.

On appeal, the Supreme Court of the Territory of

Hawai'i concluded that whil-e a court may refuse to confirm a safe

where "the highest bid offered is so grossly inadequate as to

shock the conscienC@r" the trial- court cou1d not compel the

mortgagee to purchase the property at a price set by the court

because the mortgagee had a contractual right to foreclose on

the property. Id. at 852-54. The court therefore set aside the

trial- court's decree and remanded the case to the l-ower court

with instructions to have the property offered at public auction

under foreclosure. Id. at 854.
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wodehouse thus dealt with the court's discretion with

regard to the sale and confirmation of sale

property and not with the separate question

what amount a deficiency judgment is due'

So. 2d at 1'224 (holding that the rule that \\

of a foreclosed

of whether and for

See Wanslev 566

a foreclosure sale

may not be set aside unless the sales price is So inadequate AS

to shock the conscience has nothing whatsoever to do

with the separate and distinct question of what, Lf dnY,

deficiency judgment may be allowed" (citations omitt.ed) ) .

Wodehouse is therefore not controlling with regard to the

question presentlY

"Mortgaqe

nature and is thus

before the court.

foreclosure is a proceeding equitable in

governed by the rules of equitY " Benef icial-

Hawaii, Inc. v. Kida , 96 Hawai'i 289, 31'2, 30 P' 3d 895, 918

(2001-) . A court sitting in equity has the power to mold its

decrees to conserve the equities of the parties under the

circumsLances. Peak CaPital Grp., LLC v. Perez, I41 Hawai'L 160,

I7g, 401 P.3d LI6t 1-35 (201'"1) . When considering the equities in

a forecfosure case, "afl of the equities must be considered"

including " It]he equities affecting

as those affectinq the mortgagors. "

The equitable discretion provided to

is therefore governed by principles

the mortgagees as well-

Wodehouse, 32 Haw. at 842.

our courts by HRS S 661-I-5
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As observed in the commentary to the Restatement, the

majority rul-e "enables the mortgagee to be made whol-e" and "also

protects the mortgagor from the harsh consequences of suffering

both the loss of the real- estate and the burden of a deficiency

ludgment t.hat does not fairly recognize the val-ue of that reaf

estate." Restatement (Third) of Property: Mortgages S 8.4

cmt. a. By contrast, the traditional- approach is susceptible to

abuse, potentially permitting a mortgagee to reap an undue

windfall at a mortgagor's expense.

to note that "[t]he approach of this

statutes in many jurisdictions, but

Td. The commentary goes on

section are applicable whether a st.atute

principles of t.his

requires it or not. "

Id. (emphasis added) . Because the equities clearly weigh in

favor of the majority approach, we now adopt section 8.4 of the

Restatement (Third) of Property as Hawai'i law. We thus hol-d

that a deficiency defendant "may request a determination

of the fair market value of the real estate as of the date of

the foreclosure safe." Id. S 8.4(c)-20

20 pursuant to HRS S 667-1.5, the court may determine the fair
market value of the property "wiLhout the intervent.ion of a jury-" Section
8.4 of the Restatement (Third) of Property, which we expressly adopt, gives
guidance on how the fair market value may be calcufated. Comment c to
section 8.4 provides as follows:

The determination of fair market val-ue may appropriately
utilize a variety of approaches incLuding (1) the "market
daLa" approach indicated by recent safes of comparable
properties; (2) the "income approach," or the value which
the real estatef s neL earning power will support based upon

( continued

section is embodied in

the
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The dissent asserts that by adopting section I .4 of

the Restatement (Third) of Property, which accords with the rule

in the majority of jurisdictions and the modern trend, this

court usurps the legislature's role. Dissent at 10, 13, 13 n.4,

22-23. The dissent's contention is groundless in light of the

fact that the legisl-ature, through HRS S 66'7-1'.5, has expressly

provided that the determination of the amount due in a

deficiency judgment, and thereby the method for its calculation,

is entrusted to the discretion of the courts. HRS S 667-I.5

("The circuit court may assess the amount due upon a mortgage

. and shall render judgment for the amount awarded, and the

forecl-osure of the mortgage."). By not specifying a method of

calculation, the legislature authorized the courts to exercise

discretion in determining how to calculate deficiency judgments.

Nothing in the language of HRS S 667-1,.5 suggests that the

legislature sought to circumscribe a court's discretj-on in this

regard by precluding consideration of the fair market value of

contlnued)

a capiLalizati-on of net income; and (3) the current cost of
reproducing the property J-ess depreciation.

Additionally, we adopt section 8.4's prohibition on the advance
waiver of the right to a determlnaLion of the fair market value because * [i] f
such waiver were permitted, most mortgage forms woufd routinely incorporate
waiver language and the impact of this section woufd be significantly
weakened." Id. S 8.4 Reportersf Note to cmt. b.
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the foreclosed properLy." The dissent's assertion reflects a

core misunderstanding of the legal principle at the foundation

of this opinion--the application of a statute to the facts of a

case. It is axj-omatic that it is "the province and duty of the

judicial department to say what the law is-" Marbury v.

Madison, 5 u.s. !37, I71 (1803). And accordingly, "It]hose who

apply the rule to particufar cases, must of necessity expound

and interpret that rule." Id.

Despite the clear language of the statute, the dissent

claims that our interpretation of HRS S 667-L.5 is "misguided."

Dj-ssent at 18. Specifically, the dissent first posits that a

court'S asSessment Of "the amount due Upon a mortgage" under HRS

s 661-L.5 is not rel-ated to the amount of a subsequent

deficiency judgment,

the amount due on the

but instead refers to a determination of

mortqage before

taken p1ace. Dissent at 15. However,

interpretation is directly contrary to

See Anderson, 3 Haw. APP. at 549, 654

a foreclosure sal-e has

the dissent's

longstanding precedent.

P.2d at I314 (*IHRS S 661-

1.51 does not requlre the determinatlon of a sum certain before

foreclosure is decreed since a deficiency judgment is rendered

only after the sale of the mortgaged property.") (emphases

21 Indeed, at oral- argument Hawaii-USA's counsef acknowledged that
the circuit court could, under the right procedural- circumstances, consider
the falr market value of a forecl-osed property. Oral Argument at 00:59:45-
O1:00:10, HawaiiUSA v. Monal-im, (No. SCWC-l-6-0000807), http: / /oaoa.hawaii.gov
/ tud/ oa/ 19lSCOA-011119-SCWC-l5-807.mp3 [https
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added) (citing Indep. Mortg. Tr. v. Glenn Constr. Corp., 57 Haw

554, 555 n.1, 550 P.2d, 488, 4Bg n.1 (1917)) -"

Second, the dissent maintains that HRS S 667-I.5 does

not vest any discretion in the courts to determine the method by

which deficiency judgments are calculated. Particularly, the

dissent relies on the fact. that HRS S 661-I.5 does not contain

language that "expressly permit Is] the court to consider fair

market vafue. " Dissent at 1,6. But it is this very absence of

Toledo, 139 Hawai'i 361, 36"1, 390 P.3d L248, L254 (2071) (citing Anderson for
the rufe that a foreclosing party must prove the existence of an agteeroent,
the terms of the agreement, a default by the mortgagor under the terms of the
agreement., and the giving of the cancellation notice in order Lo prove
entitlement to foreclose); Ba nk of N.Y. Mellon v. R. Onaqa, Inc., 140 Hawai'i

22 The di-ssent criticizes our c
dissent asserts, it is a decision of the
referenced or adopted. " Dissent at 15 n
misstatement of our jurisprudence. See

358, 367, 370, 400
judgment confirming
party proved it was

process does not require
before granting a decree

itation to Anderson because, the
ICA that *this court has never

.5. Respectfully, this is a
Bank of America, N.A. v. Reyes-

requirements") .

The dissent then asserts that its interpretation of HRS S 557-1.5
is in facL consistent with the interpretation of the statute ln Anderson. To

reiterate, the dissent interprets HRS 667-L 5's statement that "It]hre circuit
court may assess the amount due upon a mortgage" as referring to the
determination of Lhe amount due upon the mortgage before a forecl-osure sal-e
takes p1ace. Dissent at 15 In Anderson, the ICA rejected a foreclosure
defendant's contention that the decree of foreclosure, which entitled the
foreclosing party to a forecl-osure sale, was invalid because it failed to
specify the actual amount due on the mortgage. The rule set out by the ICA
in Anderson, which we adopted in Reyes-Totedo, is that the foreclosing party
need only prove the existence of an agreement, the terms of the agreement' a

default by the mortgagor under the terms of the agreemenL, and the giving of
the canceffation notice in order to prove entitfement to forecl-ose.
Anderson, 3 Haw. App. aL 549, 654 P.2d aL 1374; Reyes-Tol-edo, 139 Hawai'i at
36'7, 390 P.3d at L254. Our law does not bu rden the foreclosing party with
the obligation to prove the amount due on the mortgage before the foreclosure
sale because "a deficiency judgment is rendered only after the sale of the
mortgaged property." Anderson, 3 Haw. App. at 549, 654 P.2d at 13'74. Thj-s

P.3d 559 , 562, 5'7 I (201'"7 ) (af f irming circuit court's
the sale of foreclosed property after the foreclosing
entitl-ed to foreclosure under the " IAnderson]

a court to determlne the amount due on the mortgage
of foreclosure to the mortgagee.
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an express directive on the method of calcuJ-ation that enables a

court to exercise discretion in determining the deficiency

judgment, including applying, or not applying, the traditional

method that the dissent appears to favor.

The dissent next relies upon 2072 "legislative

history" to HRS S 667-L.5, a statute that the dissent

acknowl-edges has essentially remained unchanged since its

enactment in L859.23 Dissent at 16-17 . Even if the legislative

"history" cited by the

enactment of the 1859

legisl-ative historY in

the word "may" in the

dissent had been contemporaneous with the

version of the statute, resort to

this manner would only be appropriate if

sLatute were ambigtuous. Castillon, I44

Hawai'i at 41L, 443 P.3d at 103 (*[W]here the statutory language

is plain and unambiguous, our sofe duty is to give effect to its

plain and obvious meaning." (quoting Panado, I34 Hawai'i at II,

332 P.3d at 154)). And assuming arguendo that the word "may" in

HRS S 667-1".5 is ambiguous, rel-iance on a subsequent legislative

committee report written 153 years after enactment of the

statute underscores the criticism this approach has repeatedly

garnered from the United States Supreme Court. United States v

Texas, 5O? U.S. 529, 535 n.4 (1993) (*[S]ubsequent legislative

23 The dissent descri-bes the 201-2 :-eqislature as "Lhe Leglslature
which most recently amended HRS S 657-1.5[.]" Dissent at 18. We observe
that the only changes to HRS S 667-L.5 effected by Lhe 20L2 amendmenLs were
to the section number and title. 2012 Haw. Sess. Laws Act 182, S 3 at 648.
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history is a 'hazardous basis for inferring the intent of an

earlier' Congress. // (quoting Pension Benefit Guar. Cor V. LTV

Corp., 496 U.S. 533, 650

u. s . 304, 313 (L960) .24

The dissent's accusation of usurpation and judicial

activism is therefore without any validity in light of our

statutory 1aw vesting such discretion in the circuit court and

(f990) ) ); United States v Price, 361

the equitable nature of foreclosure proceedings.25

Additionally, the dissent disagrees with

of the Restatement's approach because "the new rule

our adoption

will

parties to the mortgage." Dissent at 10.not

However,

protect both

the dissent's view has been overwhel-mingly rejected by

24 Addi-tionally, the committee report in fact acknowledges the
inequity of the traditional method of calculating deficiency judgments. See

S. Stand. Comm. Rep. No. 3325, in 20L2 Senate Journal' at 1075 ("Your
Committee further notes that owner-occupants who l-ose their primary
residences to foreclosure suffer harsh personal losses that leave them
particuJ-arly susceptible in cases where the lender may pursue a deflciency
judgment As such, owner-occupants shoufd be provided with greater
ieli-ef from deficiency judgments."). As the committee report noted, the
tendency of the traditional- method to produce inequitable results merited
further discussion. Id. It is not surprising that the majority ru1e, which
we adopt today, is cognizant of the concern articufated in the committee
report and provi.des an equitable means to calculate the deficiency judqment
in such cases.

The dissent argues to the conLrary, stating that the legislature
..expressed concern about limiting fenders' ability to pursue deficiency
judgments, even in the case of a displaced owner-occupant' due to the
prevatence of borrowers refinancing their mortgages for more than the value
of their home." Dissent at 17-1-8 (footnote omitted). RespectfulIy, the
dissent misconstrues the legislature's apprehension, which pertained solely
to..prohi-biting,, deficiency judgments, and not at all to consideratj-on of a

more equitable means to determine their amounL.

2s Indeed, in the Missouri case that the dissent relies upon' the
court declined to reconsider the manner in which deficiency judgments are
calculated substantially because Missouri lacked a staLutory equivalent to

5. Dissent at 18-19; First Bank, 364 S.W.3d aL 223.HRS S 66'7-l
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the majority of jurisdictions, 1egal schol-ars, and the American

Law Insti-tute. See Washburn, supra' at 939 ("Faj-rness in the

process can be achieved only by balancingmortgage foreclosure

the rights of the mortgagee with the need to protect the

mortgagor. The fulcrum of this balance is the market value of

the foreclosed properLy.") ; Restatement (Third) of Property:

Mortgages S 8.4 cmt. a (adopting position of the substantial

number of jurisdictions providing the deficiency defendant with

the right to have "the greater of the fair market value of the

real estate or the forecfosure safe price be used in calculating

the deficiency") .

The dissent also posits that our adoption of the

majority rule "wilf unnecessarily burden parties to a

foreclosure action, " and that tasking the trial court with

assessing the fair market value of real property is unduly

burdensome because it will "require [ ] additional- time and

force [ ] all parties to incur additional costs. " Dissent at 20*

21,. Despite the dissent's speculative concerns, the experj-ence

of jurisdictions following the majority rule 1s quite the

contrary:

IW] e find no authority or data demonstrating
trustee foreclosure laws would be unsettled
altow a trust deed grantor to challenge the
property at a deficiency judgment proceeding

that our
were we to
value of real-
. A majority

of states allow grantors to challenge the vafue of real
property at a deficiency judgment proceedlng. We have
found no authority suggesting that the states that fol-Iow
t.he majority rufe suffer from unsettl-ed forec.Losure laws,
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nor have we found any
institutions in those

data demonstrating that Lhe banking
states have been negativel affected

as a resul-t of t.heir jurisdictions adhering to the mal orit.y
rule,

Sostaric, 766 S.E.2d aL 404 (emphases added). Moreover' any

administrative concerns entailed by our adoption of section 8-4

are more than offset by the equity and fairness gained in

determining a deficiency judgment based on the fair market value

of t.he property, as manifestly demonstrated by the widespread

adoption of the majority approach.26

The dissent further contends that our adoption of the

majority rule in this case is unwarranted because, "It]he record

26 Further, our courts are already calfed upon to make financial
determinations simil-ar to assessing the fair market val-ue of real property in

See, e.g. , State Nelson, 140 Hawai'i I23t 1'34 n.I4,

bond must have a market.
v. Gordon, 135 Hawai'i 340, 349, 350 P.3d 1008, L0L'7 (2015) (division of rea.l
property for dj-vorce) ; Cit.y & Cty. of Honol-ulu v. Steiner, 73 Haw. 449, 459,

many other contexts.
398 P.3d '71"2, 123 n.14

834 P.2d L302, l-308
589, 104 P.2d 930,
Parties may adduce

(201,'7 ) (deeds of real property used to
value at l-east twice the amount of the

(tax appeals) ,' Burgess v. Arita'

secure a baif
bail); Gordon

5 Haw. App.581'
safe contract) .

foreclosed-upon
additional-
Co., 63 Haw.

(].992)
936-31 (1985) (damages for breach
evi-dence of the fair market value

of fand
of the

property in a varietY of ways that do not ent.ail significant
expenditure. See City & Cty. of Honolulu v. Tnt'l- Ai-r Serv.
322, 332, 528 P.2d t92, 200 (1981) ("Most courts presume an owner is famifiar
wj_th his land and the market therefor and Lhus is competenL Lo state an

opl-n]-on o f its va.Lue."); State v. Kunimoto, 62 Haw. 502, 507, 617 P'2d 93, 9'l
(l-980) (*tRlecent safes of simifar reaf estate are admissibfe as ev idence in
condemnation cases, either as substantive proof of value of property taken or
in support of an exPert's oPinion as to value."); Krog v. Koahou, No. SCWC-

12-0000315, 201,4 WL 813038
of a real estate broker was

(Feb.28, 2014) (mem.) (holding that a decl-aration
properly admitted to prove the rental value of

real property).
In response to Lhe many authorities cited above, the di-ssent

criticizes our citation to
the mortgagee nor the mort
proffer an impartial oPj-ni
credibi-lity of interested
is a core function of a tr
applicable to any case in

Internationaf Ai-r Services Co. because "[n]either
gagor woul-d be a disinterested party who could
on." Dissent at 2L n.9. But assessing the
witnesses and the weight to be given to Lestimony
iaf court. Addit.ionally, thls critique is equally
which parties reLain expert witnesses.
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shows that the deficiency judgment wil-1 not unjustly enrich the

credit union." Dissent at 1,L.21 In support of this contention,

the dissent focuses on the fact that HawaiiUSA did not purchase

the Property at the foreclosure auction. Id. The Restatement,

however, rejects the requirement that the fair value

determination be restricted to mortgagee purchasers. Section

8.4 instructs that

limiting the a lication of the fair value determination to
mortgagee pu rchasers may discourage mortgagees who
contemp late obtaining defic iency judgments from taking part
in the forecfosure bidding and hence ma y remove a
significant impetus to higher b idding by Lhird parties. In
addition, even when a third rt is the rchaser the
mortgagor may st Il- suffer the unjust.ifiable double burden
imposed by the Ioss of his or her real- estate and an
unfairly measured deficiency iudqment. Conse quently, under
this section foreclosing mortgagees are subject to the fair
val-ue timitation on defi-ciency judgments irrespective of
who purchases at the sale.

Restatement (Third) of Property: Mortgages S 8.4 Reporters' Note

to cmt. b (emphases added). Thus, while section 8.4's primary

purpose is "preventing the unjust enrichment of the mort.gagee

. Isection 8.4] also protects the mortgagor from the harsh

consequences of suffering both the loss of the reaf estate and

the burden of a deficiency ;udgment that does not fairly

recognize the value of that real estate. " Restatement (Third)

of Property: Mortgages S 8.4 cmt. a. This second purpose is

served even when a third party is the purchaser because the fair

value determination protects the mortgagor from a deficiency

2-t HawaiiUSA also argues that i-t did not secure a windfall profit
over whaL was actually owed because it was not the purchaser of the Property
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judgment that does not fairly recognize the value of the lost

real estate.28

we observe that both the dissent and HawaiiusA arque

that the deficiency judgment awarded against the Monalims fairly

recognizes the value of the Property because the sale price at

the foreclosure auction exceeded the City and County's valuatj-on

of the Property for purposes of tax assessment. Dissent at 1-1.

The reliance by HawaiiUSA and the dissent on the tax-assessed

value of the Property to demonstrate market value does not

recoginize the longstanding and "overwhelming weight of authority

that assessed value is not competent direct evidence of value

for purposes other than taxation." C. C. Marvel, Annotation,

Val-uat.ion for Taxation PurPoses as Admissible to Show Va]ue for

Other Purposes 39 A.L.R.2d 209 54 [a] (1955) ; see al-so Mettee v

Urban Renewal Agency, 518 P.2d 555, 557 (Kan. I914) (*Although

the assessor i-s required to appraise the value of the property'

28 The dissent claims incredulity of our adoption of the majority
rul-e in this case. Dissent at 10, 14, 22-23. The dissent acknowledges'
however, that in instances where, for example, (1) the fender is the
purchaser, (2) the borrower alleges that the sale terms were unconsci-onable,
or (3) the borrower alleges that the sale was conducted fraudulently' a court
coufd be required to make a fair value determination when there are
suggestions of inequity to ensure fairness to the borrower. Dlssent aL 20

n.'1. But waiting for a case in which the mortgagee is unjustly enriched
before adopting the majority rufe is imprudent. Our adoption of the majority
rule shall be prospective only--as it would be in any subsequent case. See

infra pp. 49-51. It. woufd thus result in a greater injustice if we t"t"E
ar./aft a case in which the mortgagee recei-ves an undue windfall and the
borrower suffers the "harsh consequences" of "a deficiency ludgment that does
not fairly recognize the value of that real- estate." Restatement (Third) of
Property: Mort.gages S 8.4 cmt a.
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it is an open secret that the assessment rarely approaches the

true market value. " (quoting 5 Nichols on Eminent Domai-n S 22.1'

(3d ed. ) ) ) . For over a century, courts in this country have

recognized that tax assessments of real estate are not always

aimed at estimating fair market value, and even when that is the

case it is well understood that the custom of assessors is to

assess property in comparison with the surrounding land. Wray

v. Knoxville, L.F. & J.R. Co., 82 S.W. 47L, 475 (Tenn. l-904)

t.he financial("Thj-s court knows judicially and as a part of

history of the State that land is never assessed for purposes of

taxatj-on at its real cash market value, though that may be the

law, but only l_n comparison with other lands around it [. ] ") ; see

also McCIure v Delquzzt, 16'7 P.2d L46t I48 (Wash. Ct. App

1989) (* [N]otwithstanding statutory requirements, assessor's

values were relative, not actual.") .2e As Such, the reliance by

the dissent and HawaiiUSA on the tax-assessed valuation of the

Property is misguided. In fact, examination of the facts in

this very case disabuses one of the notion that tax assessments

accurately reflect market value. The Monalims purchased the

Property in 2008. The mortgaqes the Monalims executed on the

property at the time of sal-e were for the total amount of

29 au>essed values may also exceed market vafues. See, e.g, Kuj-ters
v. Cty. of Freeborn, 430 N.W.2d 46I, 462 (Minn. 1988) (agriculturaf property
in t.he county was assessed, on averagef a

48

t 115% of its market val-ue)



***FOR PUBLICATION IN VIEST' S HAWAI.I REPORTS AND PACIFIC REPORTER***

fi1-,025,1-00. The tax-assessed vafue of the Property in 2008 was

$322,600.

In any event we need not resol-ve whether the

deficiency judgment awarded against the Monalims fairly

accounted for the value of the Property. Of more fundamental

importance, there is 1ittle disagreement that the equitable

considerations of foreclosure proceedings warrant affording the

mortgagee the right to apply the fa:-r market val-ue of mortgaged

property towards the amount due on the mortgager ds section 8.4

provides. The majority of jurisdictions and the growing

consensus regarding a mortgagor's right to a fair market value

determination firmly establ-ishes that, bY adopting section 8.4'

we advance the fundamental faj-rness of foreclosure proceedings

in Hawai'i, protect mortgagors from the doubl-e burden of losing

their l-and and suffering an unfairly measured deficiency

judgment, and enable mortgagees to be made whole.

Because our adopt.ion of section 8.4 "announceIs] a new

rule we are free to apply this new rule with or without

retroactivity."30 Lewi v. State, I45 Hawai'i 333, 349 n.21-, 452

P.3d 330, 346 n.2L (201,9) (internal quotations and alterations

omitted) (quoting State v. Jess, IL7 Hawai'i 381, 401', L84 P.3d

30 We reject the Monati-ms' contention that procedural and
subsLantive due process was violated in determining the amount of the
deficiency judgment in light of the circumstances of this case.
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l_33, 153 (2008) ) . Regarding the retroactive effect of our

holdingsr w€ have adopted the fol-lowing approach:

This court has generally considered three primary
al-ternatives in deciding to what degree a new rul-e is to
have retroactive effect. Fi-rst, this court may give a new
rule purely prospective effect, which means that the rufe
i-s applied neither to the part.ies in the law-making
decision nor to those others against or by whom j-t might be
applied to conduct or events occurring before that
decision. Second, this court may give a new rul-e limited
or "pipeline" retroactive effect, under which the rul-e
applies to the partj-es in the decision and all- cases that'
are on direct review or not yet flnal as of the date of the
decision. Third, this court may give a new rule fufl-
retroactive effect, under which the rufe appli-es both to
the parties before the court and to al-l- others by and
against whom clai-ms may be pressed.

In exercising our discretion in decidi-ng the effect of a

new ru1e, we weigh the merits and demerits of retroactive
application of the particular rule in light of (a) the
purpose of the newly announced rule, (b) the extent of
refiance on the old standards, and (c) the effect on
the administration of justice of a retroactive application
of the new standards.

Id. (internal citations and quotations omitted) . Herer we adopt

approach to calculating deficiency judgments inthe majority

order to proPerlY balance the equities between mortgagors and

from double-l-oss by not fairlYmortqagees,

recoqni zing

protect mortgagors

the value of the forecl-osed property, and prevent

undue windfall-s at mortgagors' expense. However, parties have

relied on the finality of the many deficiency judgments that

have occurred within this State over the years, and allowing

petitions to reopen finalized deficiency judgments would impose
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a significant. effect on the administration of justice.3l See

id.; see also HRCP Rule 60 (b) (6) (permitting courts to upon

motion relieve a party of final judgment for any "reason

justifying relief from the operation of the judgment") .

Therefore, our adoption of the majority rule is prospective in

effect and applies only to forecfosure cases in which a

31 Citing federal caselaw, the dissent counsels that "we do not
promulgate new rufes to be applied prospecti-vely onfy[.]" Dissent at 13 n.4
(quoting James B. Beam Distilling Co. v Georgia, 501 U.S. 529' 541 (1991)
(Bl-ackmun, J . , concurring) ) . Respectfully, the citation is s imply inapposite
because that case concerned "a newJ-y decl-ared constitutlonal ruler" James B.
Beam Di-stiffinq Co., 501 U.S. aL 547 (B1ackmun, J. concurring), and more
significantly, the courts of t his state are nol subject to the limitations of
the federal case and controversy requirement cited by Justice BIackmun.
Additionally, Justice Blackmun was not. advocating against the prospective
application of a new rule, instead he was arguing that the Court's decision
was required to be applied both prospect.lvely and retroactively It is also
wel-I settled that "[w]hen questions of state l-aw are aL issue, state courts
generally have the authority to determine the retroactivity of their own

decisions. " Garcia, 96 Hawai'i a t- 21L, 29 P.3d at 930; State v. Yong Shik
Won, 137 Hawai'i 330, 355 n.49' 312 P.3d 1055, l-090 n.49 (2015); Schwartz v
state, 136 Hawai'i 258, 2"1 2, 361, P.3d 1161, II'75 (2015) . Our deci-sion to
apply the holding in thi-s case only prospectively is based on the appJ-ication
of the factors set forth in our precedent. We note, at oral argument'
HawaiiUSA,s counsel speclfically stated that if this courl were "inclined to
adopt the majority view and to adopt a new rule for cafculating deficiency
judgments it shoul-d be prospective in application." Oral Argument. at
00:59 zO'7-I9, Hawai1USA v. Monalim, (No. SCWC-16-0000807) 'http : / / oaoa. hawaii- .gov / 1ud/ oa/ 19lSCOA-01111 9_SCWC_16_807.mp3

lhttps :, / /perma.cc/IBK2-9K9Gl .

In addition, this course of applying our deci-sions prospectively
is one we have frequently followed when doing so is in the interests of
justice. See , a.g. , Chen v. Mah, 145 Hawai'i 157 , 171 ' 45'7 P.3d 196 | 815

(2020) (applying a holdi-ng prospectively); State v. Torres, t44 Hawai'i 282,
295, 439 P.3d 234, 24'l (20L9) (same); State by Offlce of Consumer Prot. v

534-35 (20L1 ) (same); State vJoshua, 141 Hawai'i 91, 98-99,
Aul-d, 136 Hawai'i 244,255-56,
131 Hawai'i 4I9, 319 P.3d 338

482-83 (2015) (same); rn re T.M
State v. Hussein, L22 Hawai':-

4g5, 229 P.3d 313 (2010) (same) ,. Jess, 117 Hawai'L aL 404, i-84 P.3d at 156

(same) ; Kahal-e v . City & Cty. of Honolulu, 104 Hawai'i 341, 348, 90 P -3d 233,

240 (2004) (same),' Lindinha v. Hilo Coast Processing Co , L04 Hawai'i 1- 64 '
L'70, 86 P.3d 973, 919 (2004) (same); Tachibana v. State, 79 Hawai'i 226, 238,
900 P.2d L293, 1305 (1995) (same);
P.2d 422, 425 (I9'19) (same).

State v. Stanley, 60 Haw. 521 ' 533 ' 592

405 P.3d 527,
361 P.3d 41r,

(201.4) (same);
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deficiency judgment is first entered after the date of this

opinion 32

rv. coNclusroN

Based on the foreqoing, we vacate the ICA's August 16,

2OI8 Judgment on Appeal, the circuit court's Order Granting

Deficiency Judgment, and the Deficiency Judgment, and the case

is remanded to the circuit court for proceedings consistent with

this opinion.

Gary Victor Dubin
(Frederick J. Arensmeyer
with him on the briefs,
application, and rePlY)
for petitioners

/s/ Sabrina S. McKenna

/s/ Richard W. Pollack

/s/ Michael D. Wil-son

Thomas J. Berger
(Jonathan W.Y. Lai and
Tracey L. Ohta with him
on the briefs and resPonse)
for respondent

32 In the event a deficlency judgment is entered on remand, our
adoption of the majority rule wil-l- not be applicable to the Monalims as the
Defi-ciency Judgment was initially enLered before the date of this deci-sion.
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This case involves a credit union enforcing the terms

of two mortgages that t.he mortgagors granted as assurance that
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they would repay the loans they received from the credit union

to purchase an investment property. AS a result of the

mortgagiors' failure to make their l-oan payments, the property

was sold at a public forecfosure auction to a third party bidder

who placed a bid that was more than the taxed assessed valuation

of the property but l-ess than the mortgagors' outstanding debt.

Because the sale proceeds were not sufficient to fully satisfy

the mortgagors' outstanding debt to the credit union, the credit

union exercised its rights under the mortgages and obtained a

deficiency judgment against the mortgagors. The deficiency

amount was calculated, in accordance with Hawai'i's long-standing

practice, based on the difference between the sale proceeds and

the totaf outstanding debt. The Majority opines that the method

the circuit court used to cal-culate the deficiency amount was

unfair. I respectfullY disagree.

The Malority adopts a new rule that will change

Hawai'i, s traditional- method of calculating deficiency judgments.

Under the new rule, mortgagors are entitled to a hearing to

determine the "fair market value" of a property at the time of a

forecl-osure sale. The circuit court will- be required to

calculate the amount of the deficiency judgment based on a new

formula in which t.he greater of the "fair market val-ue" or the

court-confirmed safe price wil-l be deducted from the outstanding

debt.
2
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claiming that ..the traditional approach can resul-t in

unjust enrichmefrL," Majority at 3, the Majority relies on a

hypothetical- unjust enrichment windfall to justify adopting the

new rul-e. Parts III (C) and (D) of the Majority opinion are

premised on preventing such an inequitable result that did not

occur in this case and is not supported by the record. See

Majority at 26-51,. f therefore dissent from parts III(C) and

(D) of the MajoritY oPinion

I agree with part III (B) of the Majority opinion,

which holds that the circuit court failed to address the

mortgagors' laches arqument. See Majority at 1'8-26. However, T

believe that a review of the record reveal-s that the mortgagors'

l-aches argument faifs on the merits because the mortgagors did

not demonstrate that the delay was unreasonable under the

circumstances or that they were prejudiced by the delay.

I therefore respectfully concur in part and dissent in

part.

I. BACKGROT'ND

Respondent/plaintiff-Appellee HawaiiUSA Federal Credit

Union (the credit union) is a not-for-profit federal credit

union. In 2008, Petitioners/Defendants-Appell-ants Jonnaven Jo

Monalim and Misty Marie Monalim (the Monalims) applied for and

received two loans from the credit union to purchase a portion

of the Beach Vill-as at Ko Ol-j-na condomj-nium project in Kapolei,

3
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Hawai'i. The record indicates that this property was not the

Monalims' resid.ence and that it was one of five properties the

Monalims owned on O'ahu.

The first l-oan (note #1) was for $911 ,200.00 and the

second loan (note +2) was for $113, 900.00. The l-oans were

secured by mortgages, which were recorded as liens against the

Ko Olina property. The mortgages required the Monali-ms to pay

to the credit union any resulting deficiency in the event of

foreclosure.

Two years after the loan was made, the Monal-ims

stopped making the required payments on both note #1 and note #2

and the foans went into default.

A. The Foreclosure Proceedings

On June 24, 20L0, the credit union commenced

foreclosure proceedings against the Monal-ims to enforce its

rights under the mortgages. The credit uni-on alleged that the

Monalims defaulted on thelr loan obligations and owed

$L,024,428.04 on note #f and $1,2L,547.20 on note #2 and that it

was entitl-ed to forecfose the mortgage, sell the property, and

obtain a deficiency judgment for any outstanding debt that was

not satisfied by the proceeds from the forecfosure sal-e.

The credit union moved for summary judgment and an

interl-ocutory decree of foreclosure. The Monalims fail-ed to

appear at the March 23, 20LI summary judgment hearing. The

4
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circuit court granted the motion and, on April 13, 201I, entered

a foreclosure decree and judgment. The circuit court l-ater set

aside the forecl-osure decree and judgment upon the Monalims'

assertion that they had not been served with the summary

judgment motion or notified of the hearing date.

Both parties appeared at a subsequent hearing on July

6, 20IL. On August 29, 201,1,, the circuit court issued a new

foreclosure decree and judgment.l The foreclosure decree ordered

foreclosure of the mortgage liens that secured notes #1 and #2,

ordered the property to be sold at a public auction, appointed a

commissioner to sell the property, and ordered a hearing to

confirm the foreclosure sale. The foreclosure decree also

provided for a deficiency judgment in favor of the credit union

in the event the safe proceeds did not sufficiently satisfy the

Monal j-ms' ouLstanding debt :

At the hearing for confirmation of sa1e, if it
appears that proceeds of the safe of the Mortgaged
Property are insufficient to pay afl amounts due and
owj-ng to Ithe credit union], Ithe credit union] may
request a deficiency judgment in its favor and
against Ithe Monalims], jointly and severally' for
the amount of the deficiency which shafl be
determined at the time of confirmation and have
immediate execution thereafter.

The Monal-ims appealed the forecfosure decree and

;udgment on September 28, 20LI. After more than one year passed

1 The new forecl-osure decree and judgment were substantially the
same as the April 13, 2011 foreclosure decree and judgment.

trJ
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without the Monal_ims filing their opening brief, the ICA

dismissed the appeal.

While the appeal was pending, the court-appointed

commissioner conducted the public auction. At the time of the

auction, the City and County of Honolulu valued the property at

$703,600.00. The Commissioner mailed a "Fact Sheet" with

information about the property to "a number of different persons

and parties, which Ithe] Commissioner felt might. be interested

in bidding for the subject premises, or who lhe] felt might be

in a position to refer the information to other interested

parties or to their cl-ients. " The Commissioner arranged two,

three-hour open house dates for viewing by the general public.

Finally, the Commissioner published a cl-assifj-ed advertisement

describing the property and stating the dates and times for the

open houses and the public auction in the Sunday Honolulu Star

Advertiser.

The Commissioner received sixteen bids at the public

auction. The highest bid was $760,000.00, which exceeded the

city and county's valuation of the property by $55,400.00.

Notably, the highest bidder was a third party who is

unaffiliated with the credit union.

on December I, 20L1,, the circuit court held a heari-ng

on the credit union's motion to confirm the foreclosure sale.

No interested bidders appeared at the hearing and there was no

6
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request to re-open the bidding process. The Monafims orally

moved for a further hearinq on any deficiency judgment, which

the court granted.2

On December 22, 20LI, the circuit court entered an

order confirming the sal-e in the amount of $760'000.00

(confirmation order) and judgment. The court concfuded that the

$760,000.00 purchase price was "fair and reasonable." The

confirmation order expressly provided that "since the proceeds

from the safe of the Mortgaged Property are insufficient to

fully satisfy the amounts due to lthe credit union], that a

motion for deficiency fudgment may subsequently be filed by Ithe

credit unionl against Ithe Monalims], jointly and severa\Iy."

The Monalims did not appeal the confirmation order and judgment.

B. The Motion for Deficiency Judgment

On January 12, 201-6, four years after the court

entered the confirmation order, the credit union moved for a

deficiency ;udgment against the Monalims as provided under the

foreclosure decree and confirmati-on order. The credit union seL

forth a calculation of the deficiency amounts for notes #1 and

+2.

The Monal-ims opposed the motion for deficiency

judgment on grounds that the deficiency judgment was barred by

2 The record indicates that no other hearing took place until- the
2015 hearing on the credit union's motion for a deficiency judgment.

1
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laches and that the method of calculating the amount of the

deficiency violated their constitutional right to due process.

In reply, the credit union argued that the dismissal-

of the Monal-ims' appeal of the forecfosure decree and judgment

precluded them from challenging the credit union's right to a

deficiency judgment. Regarding the amount of the deficiency

judgment, the credit union argued that both the forecl-osure sale

and the confirmed bid price were fair and reasonable and, thus'

the confirmed sal-e price was the proper basis from which to

calculate the deficiency amount. The credit union afso noted

that ..Hawaii law does not require that a motion for deficiency

;udgment be fil_ed within a certain time from the date of

confirmation. "

on october 13, 20L6, following a hearing on the motion

at which both parties appeared, the circuit court issued an

order granting in part and denying in part the credit union's

motion for defici-ency judgment and entered a deficiency judgment

against the Monalims in the amount of $493,282.04. The circuit

court denied the credit union's request to include interest that

accrued from the date of entry of the confirmation order and

judgment to the date the credit union filed i-ts motion for

deficiency judgment. Any interest that accrued during this

four-year time period is not included in the deficiency amount.

a
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A

II. DISCUSSION

I dissent from the Majority's holding in parts III(C)

and (D) because it is cl-ear to me that the facts of this case do

not support the adoption of the Majority's new rule.

I concur with the Majority's holding in part III(B)'

but I believe that the laches argument that the Monalims

presented bel-ow and on application for writ of certiorari fails

on its merits.

The facts of this case do not suPPort the adoption of the
Majority's new ru1e.

Hawai'i has historically calculated deficiency

judgments by deducting the foreclosure sale proceeds from the

outstanding mortgage debt. We have instructed that , if the

highest bid at a foreclosure safe is "so grossly inadequate as

to shock the conscience [, ] " the court may refuse to confirm the

sale. Wodehouse v. Hawaiian Trust Co., 32 Haw. 835' 852 (Haw.

Terr. 1933)

The Majority rejects Hawai'i's tradit.ional approach to

calculating deficiency judgments and instead adopts a new rule

based on the possibility that the deficiency amount could be

inequitable to the mortgagort a result that plainly did not

occur in this case. In vacating the ICA's Judgment on Appeal,

the Majority adopts a new method of cal-cul-ating a deficiency

judgment based on the greater of the property's "fair market

9
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vafue" at the time of the foreclosure saler dS determined at an

evidentiary hearing, or the court-confirmed sale price.

Ma; ority at 3.

First, I believe that by rationalizing the adopt.ion of

this new method based on the possibility that the deficiency

amount in other forecfosure cases could be inequitable, the

Majority oversteps the authority entrusted to this court to

determine, in each case, If the law was appfied correctly to a

specific set of facts. The Majority should exercise judicial

self-restraint in this case and leave the decision of whether or

not to enacL this new rule to the Legislature. Second, the new

rule will- require the court to select from the fair market val-ue

estj-mations of competing experts. The additional time and

expense of this process will unnecessarily burden both the

parties to forecl-osure actions and the courts. Fina1ly, the new

rul-e wil-l not, aS the Majority avers, protect both parties to

the mortgage.

First, the facts of this case do not support this

court's usurpation of the Legisl-ature's role and the j udi-ciaI

Maj orityadoption of a new deficiency judgment rule.

cautions that the conditions surrounding a

allow a mortqagee to recover more than the

foreclosure sale may

original mortqage

debt, ..granting mortgagees a windfall they are not due."

Majority at 29. The Majority sets forth the following

10
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hypothetical

This sltuatlon occurs, for example, when a mortgagee
purchases the property during a forecl-osure sale at a
price befow its fair market value, obtains a

deficiency judgment for the difference between the
forecfosure price and the outstandi-ng mortgage debt,
and then reselfs the property at or above lts fair
market value.

Majority at 28. Respectfully, this "situation" is far removed

from what occurred in this case

The record shows that the deficiency judgment will not

unjustl-y enrich the credit union. In a 20LL tax assessment' the

year the property was sold at public auction, the city and

County of Honolulu valued the property at $703'600.00. The

Commissioner received sixteen bids at the public auction, the

highest of which, dL $760,000.00, exceeded the City and County's

valuation of the property by #56,400.00. The credit union was

not the highest bidder; the highest bidder was a third party who

is unaffiliated with the credit union.3

3 Though the record l-acks any evidence that the t.ax assessed value
of the property was greater or less than it.s fair market value, the Majority
speculates that the tax assessed value was l-ess than the fair market value
and that. therefore the property was purchased at below fair market value.
The Majority insists that the tax assessed value "is not competent direct
evidence of va1ue for purposes other than taxaLj-on" and, citing a Tennessee
case from IgO4, asserts that "[t]ax assessments of real estate are not always
aimed at estimating market value[.]" Majority aL 4'7. Immediately
thereafter, the Majority concedes that " Ia] ssessed values may also exceed
market values." Majority aL 48 n.29 (emphasis added) '

The Majority implies that the fair market val-ue at the time of
purchase was equivalent to t.he amount of the original mortgage, noting that
when the Monalims purchased the property, its tax assessed val-ue was

$322,600.00 while the mortgage the Monalims executed on the property was

$L,025,100.00. Majori-ty at 48. Just as the tax assessed vafue does not
necessarily equal the falr markeL va1ue. however, neither does the amount of
the mortgage. The amount of the mortgagie can/ in some situaLions, greatly
exceed the fair market value of the property.

( continued
11
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No interested bidders appeared at the confirmation of

sale hearing. The circuit court confirmed the safe to the third

party in the amount of $760r000.00' which the court determined

was "f air and reasonabl-e. "

The sale proceeds did not adequately satisfy the

outstanding debt and the circuit court subsequently awarded the

credit union a deficiency judgment in the amount of $493,282.04.

This total represents the remaj-ning amounts the Monalims owed on

their mortgaqes when they stopped making payments less the

$760, 000.000 conf irmed sale price. The total does not inc.Iude

any accrued interest from the date of the confirmation order to

the date of the motion for deficiency judgment. Despite the

Majority's implication, if the Monalims pay the deficiency

judgment, the credit union will- recover no more than what t.he

credit union is owed on the loans. The record clearly indicat.es

that the credit union will not be unjustly enriched by the

Monalims repaying the money that they owe.

Section 8.4 of the Restatement (Third) of Property:

Mortgages, which the Majority expressly adopts, "is aimed

primarily at preventing the unjust enrichment of the mortgaqee."

S 8.4 cmt. a. (Am. Law fnst. 1991) . Here, because there is no

possible scenario in which the credit union will- be unjustly

Notwithstanding the Majority's conjecture, the record does not
indlcate if the property sofd at above or below fair market va1ue.

L2
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enriched, it is incomprehensible that the Majority chooses this

case to usurp the Legislature's role and enact a new deficiency

judgment rufe.a

In light of the facts of this case' f bel-ieve that

this court oversteps its rofe by adopting the new rule. Quoting

Justice Stone's dissenting opinion in U.S. v. Butler, 291 U.S

L, J9, (1936) (Stone, J., dissenting), chief Justice Moon noted

that "the only check upon Ithe judicial branch's] exercise of

power is titsl own Sense of self-rest.raint. For that reason'

alone, judiciat self-restraint is surely an implj-ed, if not an

expressed, condition of the grant of authority of judicial

review." Hac v. Univ. of Hawaii t02 Hawai'i 92, 108, 73 P.3d

4 The Majority asserts that it woul-d be "imprudent" to "wait[] for
a case in which the mortgagee is unjustly enriched" before adopting the new

rul-e that the Majority;ustifies primarily by claiming that the current
method allows mortgagees to become unjustly enriched. Majority aL 46-41
n.28.

Respectfully, it is a bedrock principal of the American judicial
sysLem that courts wait to remedy injusLice until- injustice occurs rather
than attempt to prospectively resolve issues. While I acknowl-edge that this
court has entered certain holdings prospectively, I believe that doing so is
not appropriate here, where the facts plainly do not support the adoption of
the new ru1e, the complicated effects of which render j-t better enacted by
the Legislature, if at afl.

As Justice Bfackmun observed in his concurrence in James B. Beam

Distilli aa 501 U.S. 529, 547 (r99I),

[u]nlike a legislature, we do not promulgate new rules to
be applied prospectively only The nature of judiciaf
review constrains us to consider the case that is actually
before us, and, if it. requires us to announce a new rule,
to do so in the context of the case and apply it to the
parties who brought us the case to decide' To do otherwise
is to warp the role that we. as judges, play in a

Government of limit.ed Powers.

Co. v. Geor

(internaf citations omitted) .

13



*** FoR PUBLICATIoN IN TIEST'S HAWAI.I REPORTS AIID PACTFIC REPORTER ***

46, 62 (2003) (Moon, C.J., concurring and dj-ssenting, in which

Nakayama, J. joins) (internal citations omitted) .

The Majority/s use of HRS S 661-L.5 to justify the

judicial enactment of the new rule is unavailing. Our

construction of statutes is guided by the fol-lowing rules:

FirsL, the fundamental starting point for statutory-
interpretation is the language of the statute itsel-f.
Second, where the statutory language is plain and
unambiguous, our sofe duty is to give effect to its
plain and obvious meaning. Third, implicit in the
task of statutory consLruction is our foremost
obligation to ascertain and give effect to the
j-ntention of the legislature, which is to be obtained
primarily from the language contained in the statute
itself.

First Ins. Co. of Hawaii v. A&B Pro'os. L26 Hawai'i 406, 414, 21L

P . 3d 1165 , I1-'7 3 (2012) (internal- citations omitted) .

The Majority asserts that, bY enacting HRS S 66'7-L.5,

the Legislature vested the courts with discretion to calculate

deficiency judgments by whatever method the courts choose.

Majority at 34-35. Respectfully, the Majority/s interpretation

of HRS S 661-L.5 adds meaning to the statute that is not

expressed by its language and was not int.ended by the

Legislature.

HRS S 661-1,.5 (Supp. 2015) provides,

The circuit court may assess the amounl due upon a

mortgage, whether of real or personal property'
without the intervention of a jury, and shal-l render
judgment for the amount awarded, and the foreclosure
of the mortgage. Execution may be issued on the
ludgment, as ordered bY the courL.

Nevertheless, the Majority insists that "the

I4
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legislature, through HRS S 667-L.5, has expressly provided that

the determination of the amount due in a deficiency judgment'

and thereby the method for its calculation, is entrusted to the

discretion of the courts." Majority at 38-39 (emphasis added).

The Majority clings to the Legislature's use of the word "may"

in HRS S 661-I.5. While the word "may" does confer dj-scretion

to the court to perform the fact finding function of assessingt

the amount due upon the mortgage, it does not vest t.he court

with the authority to dispense with the longstanding traditional

method and to calculate deficiency judgments by whatever new

method the court deems appropriate.

First, HRS S 661-L.5 enables the court to assess "the

amount due upon a mortgage" but makes no reference to deficiency

Sudgments or the method for their ca.l-cul-ation. By stating

"[t]he circuit court may assess the amount due upon a

mortgaqe and shall render judgment for the

forecfosure of the mortgagel,f" HRS S 661-L.5 refers to the

determination of the amount due on the mortgage before a

forecl-osure sale t.akes place, before it is determined whether or

not a deficiency remains. s Indeed, even in the context of

5 The Majority asserts that this interpretation of HRS S 657-1.5 is
"directly contrary to longstanding precedent." Majority at 40. The
"longstanding precedent" to which the Majority refers is an interpretation of
HRS S 667-L.5 expressed by the ICA in Bank of Honofufu N.A v. Anderson 3

Haw. App. 545, 549-50, 654 P.2d 1370, 1-374 (1,982), which this court has never
referenced or adopted.

(continued . )
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deficiency judgments, it makes sense that under the traditional

method of cal-culating deficlency judgment.s, whereby the

deficiency amount is the amount due on the mortgage less the

foreclosure sale proceeds, the circuit court shoul-d be able to

compute this simple calculation "without the j-ntervention of a

jury[.]" HRS S 661-L.5.

Moreover, while the statute permits the circuit court

to assess the amount due on a mortqage, it in no way "expressly

provid[es]" for the circuit court to create a new method of

calcul-ating deficiency judgments that departs from the

traditional- formula, nor does it expressly permit the court to

consider fair market value. HRS S 661-I.5 does not, on its

face, express what the Majority asserts that it expresses.

Nor does the legislative history of HRS S 661-I.5

indicate that the Legislature intended to provide the Hawai'i

courts with discretion to unifaterally implement a new method of

cal-culating deficiency judgments. Contra Majority at 41,. The

only reference to deficiency judgments in the legislative

history of the statute, the language of which has remained

J-argely unchanged since its enactment in 1859, is the following

Moreover, the Anderson inLerpretatj-on, which, I note/ is not
"directly contrary" to this opinion's interpretation, is based excl-usively on
legislative history from 1,91I. Id. As the Majority contends that the
language of HRS S 667-1.5 is so clear and unambiguous that to look to
legislative history for explanation is not "appropriatel,f" Ma)ority at 4!,
it is unclear how the Majority can simultaneously clai-m t.hat the fCA's
interpretation of the statute, based exclusively on legislative history, is
control-l-ing authority.
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paragraph in the Senate Standing Committee Report for the 20L2

amendment:

Your Committee further notes that owner-occupants who
Lose their primary residences to forecl-osure suffer
harsh personal losses that l-eave them particularly
susceptible in cases where the fender may pursue a
deficiency judgment to collect on any insufficiency
of the forec.l-osure sal-e proceeds to satisfy the debt.
As such, owner-occupants should be provided with
greater refief from deficiency judgments. However,
your Committee notes there are concerns about
prohibiting deficiency judgments in the case of
refj-nanced morLgages, as many borrowers refinance
their mortqages for more than they currentl-y owe,
then use the difference to pay for cars, trips, or
other consumer items that are unrel-ated to the
purchase of the home Although not addressed by t.he
amendments proposed by your Commj-ttee to this
measure, these concerns merit further discussion.

S. Stand. Comm. Rep. No.3325, in 20L2 Senate Journal, dt 1075

(emphasis added) .

This description reveals how the Legislature

understood deficiency judgments to be calcul-ated - "any

insufficiency of the foreclosure sal-e proceeds to satisfy the

debt." S. Stand. Comm. Rep. No. 3325, in 201,2 Senate Journal,

at 1075. The description does not reference the fair market

value of the property, but instead reflects the traditj-onaf

formula of outstanding debt less the foreclosure sal-e proceeds.

In addition, the Legislature expressed concern about

limiting l-enders' ability to pursue deficiency )udg,ments, even

in the case of a displaced owner-occupant,6 due to the prevalence

of borrowers refinancing their mortgages for more than the vafue

6 The Monal-j-ms were not owner-occupants of the property
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of their home. See S. Stand. Comm. Rep. No.3325, in 2012

Senate Journal, dt 1075. The position of t.he Legislature which

most recently amended HRS S 66'7-7.5, reflected by this Commj-ttee

Report, is at odds with the Majority's characterization that HRS

S 661-1.5 grants the courts specific discretion to determi-ne how

to calculate deficiency judgments. The Majority's

i-nterpretation of HRS S 661-1,.5 is misguided, as the statute

does not qrant this court express permission to enact a new

method for calcul-ating deficiency judgments.

If the state of Hawai'i adopts the new rule, the rule

shoul-d be enacted by the Legislature, not adopted by this court.

The Majority notes that twenty-three other states "statutorily

define a deficiency using the 'fair value' of the foreclosed

property Maj ority at 29 n.18. By contrast, in Sostaric v

Marshall , 234 W. Va. 449, 453-54 (20L4) , the Supreme Court of

Appeals of West Virginia listed only four jurisdict.ions that.

have adopt.ed the new rule by judicial decision. Though the

Sostaric Iist does not claim to be exhausti-ve, it appears that

of jurisdictions which have chosen to adoptthe vast maj ority

the new rule have done so by legislative actj-on. In declining

to amend, by judiciaf decision, the longstanding rule that a

mortgagor's deficiency is measured by the difference between the

amount of unpaid debt and the foreclosure sal-e proceeds, the

Supreme Court of Mi-ssouri opined that "It]he policy debate
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presented by the parties may explain why so many states have

chosen to deal with this issue by statute, rather than by common

l-aw[.]" First Bank v. Fischer & Frichtel fnc. 364 S.W.3d 216,

222 (20L2) (en banc (noting that the bal-ancing of competing

policies is best left to the Legislature) . Clearly, this new

rule carries broad policy implications with respect to the

mortgage industry. Given courts' relative l-ack of expertise on

these policy considerations, the new rule should not be adopted

through judicial activism. It should be l-eft to t.he Legislature

to determine whether enacting the new rufe will truly serve the

State's best interests.

In cases where a bank forecloses on a property, the

bank is the highest bidder with its credit bid bel-ow market

value, the bank coll-ects a deficiency judqment that is based on

the difference between the outstanding l-oan debt and the credit

bid, and the bank later sells the property at market val-ue, the

bank may be unjustly enriched. However, t.hat situation is so

far removed from the facts of this case that it defies reason to

understand why the Majority chose to adopt the new rul-e in this

case. I bel-ieve that this court should exercise judicial self-

restraint and decl-ine to change Hawai'i's method for calculating

deficiency judgments to remedy a result that did not occur in
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this case. t

Second, the Majority's rule wil-l unnecessarily burden

parties to a foreclosure action and Hawai'i courts. The

Maj ority's rufe entitles any party whose property has been

foreclosed upon to an evidentiary hearing to determine the "fai-r

market value" of the property so that the deficiency judgment

wil-l be cal-culated based on the greater of the "fair market

val-ue" or the amount of the confirmed sal-e price in essence'

whichever number results in a lower deficiency amount. Majority

at 32.

The Majority defines "fair market vafue" as "the price

which would result from negotiation and mutual agreement, after

ample time to find a purchaser, between a vendor who is willing'

but not compelled to sel-l-, and a purchaser who is wil-Iing to

bry, but not compelled to take a particular piece of real

estate." Majority at 27 n.17. Since these conditions do not

refl-ect the condltions that exist during a forecfosure sale, the

market wil-l- not determine the subjective "fair market value"

7 I acknowfedge that under different circumsLances, the
determlnation of a property's fair market value might be necessary to ensure
fairness to the borrower. Wodehouse's holding that t.he court may refuse to
confirm a sale j-f the highest bid t'is so grossly inadequate as to shock the
conscience" could be extended to j-ndicate that, where there are suggestions
t.hat the amount for which the property is sofd is objectively unfair' courts
have a duty to i-nquire further. See Wodehouse 32 Haw. at 852. For example,
the court could be required to calculate the fair market value in instances
where (1) the fender is the purchaser, (2) the borrower alleges that the sale
terms were unconscionable, or (3) the borrower alleges that the sale was
conducted fraudulently.
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the court will be forced to do so.t As the "fair market value"

is contestable, we must assume that both parties' experts wil-l

testify t.hat different values represent the "fair market value"

and that the circuit court will be tasked with reconcifing the

experts' valuations to determine the most accurate "faj-r market

val-ue. " This method requ"ires additional- time and forces al-l

parties to incur additional- costs while the property, subject to

foreclosure because the mortqaqor fail-ed to make l-oan payments,

remains in the mortgaqor's possession.e

8 For example, Nevada 1aw requires that t'[b] efore awarding a
deficiency judqment the court shaff hol-d a hearing and shal-l- take
evidence presented by either party concerning t.he fair market val-ue of the
property sol-d as of the date of forecfosure sa.Le. " Nevada Revised Statutes
(NRS) S 40.457(1). In addition, Idaho courts appear to determine fair market
value by selecting the "more credible" of competing app raisals. Wilhelm v.
Johnston, 135 ldaho 145, I49 (2001) (*With respect to the Johnstons'
deficiency action, the district court found It.he lender's] appraisal of the
property to be more credibfe than Ithe borrowers'] appraisal' and thus
determined the fair market value of the property to be $63,400 at the time of
the trustee's sale.").

9 In support of its assertion that parties in jurisdictions that
fol-l-ow the new rul-e have not been unnecessarily burdened by the new rufe's
additional requirements, the Majority cites to a West Virginia case which
notes that the West Virginj-a courts have not found that st.ates foflowing the
new rul-e "suffer from unsettl-ed forecl-osure faws" and have not found Lhat
those states' banking instltutions "have been negatively affected" by the new
rule. Majority at 44, citing Sostaric, 234 W. Ya. aL 457. The Viest Virginia
courL/ s findings, or lack thereof, have no bearing on the reality that
parties in Hawai'i forecl-osure proceedings will now be burdened with the
addit.ional cost and time required to hire competing experts to testify about
the fair market value of foreclosed-upon properties.

The Majority further contends that "parties may adduce evidence
of the fair market va1ue of the forecfosed-upon property in a variety of ways
that do not entail significant additional expenditure." Majority at 45 n.26.
The Majorit.y proposes that, for example, the owner of the propert.y can simply
state his or her opinion of the property's fair market value. Majority at 45
n.26, citing Cit.v and Ctv. of Honolulu v. 53 Haw . 322,
332, 628 P.2d I92, 200 (1981). Neither the mortgagee nor the mort.gagor would
be a disinterested party who coufd proffer an impartial opinion of the fair
market value of a property in the context of a highly adversarial deficiency
judgment proceeding. Moreover, the meLhods the Majority proposes for

(continued . )
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Finally, the Majorit.y insists that the new rule

"protects" mortgagees :

Logically, the majority rule protects a mortgagee
against any loss that woufd occur from a safe of the
property at l-ess than its fair market val-ue because
the mortgagee retains the option of tendering a
credit bid for the amount of the outstanding mortgage
debt and obt.aining the property without additional-
monetary payment if there are no greater bids.

Majority at 32. This argument fails because even if the

mortgagee tenders a credit bid for the amount of the outstanding

mort.qage debt and obtains the property, the mortgagee will stil-l-

not be made whole Lf the outstanding mortgage debt exceeds the

fair market value of the property. In addition, ifr ds here, a

third-party purchaser buys the property, if the new rul-e is

prospectively appl-ied and the third-party safe price is

determi-ned to be less than the fair market. value, the lender

wil-l not recover the money it lent to the borrower or be made

whole. Thus, the new rule will- not "protectll all parties to

the mortgage" in either scenario. Contra, Majority at 3

Because of my concerns about the Majority's new rule,

that it is not supported by the facts of this case, that it will

burden a1l- parties and Hawai'i courts, and that it will plainly

not protect all- parties t.o a mortgage, I would not adopt the new

rul-e. I believe that, instead of usurping t.he Legislature's

determining fair market value, none of which have been used in the deficiency
judgment context, are too complicated for a lay person to engage with in
forming his or her opinion of the fair market value. It is cfear that an
expert opinion will- be requlred to fairly establish fair market va1ue.
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B

role as lawmaker, this court should exercise judicial self-

restraint and l-imit its holding to the facts of this case.

The circuit court erred when it did not address the
Monalims' laches argrument, but that argument fails on its
merits.

I agree with the Majority's holding in part III (B)

that "the ICA erred in affirming the circuit court's Deficiency

Judgment. without t.he circuit court having demonstrably addressed

the Monal-ims' l-aches defense . " Ma j ority at 25 - However, f

believe that the Monal-ims' laches defense fails on its merits.

The doctrine of l-aches will apply only if two

conditions are met, " If] irst, Lhere must have been a delay by

the plaintiff in bringing his claim, and that delay musL have

been unreasonable under the circumstances Second that

delay must have resul_ted in prejudice to Ithe] defendant."

Asst n of rtment Owners of Roval Al-oha v Certified Mqmt

Inc., 139 Hawai'j- 229, 234, 386 P.3d 866, 87I (2016) (internal-

citations omitted) .

First, I do not believe that the four-year delay was

unreasonable under the circumstances. The Monal-ims argued,

without support, that the delay was unprecedented and that the

credit union provided no explanation for the delay. The

Majority cites only one case in which an appellate court held

that the trial court should have refused to enter a deficiency

judgment on account of laches. Majority at 18 citing
^-z5
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Co. v. Robbins I49 N.W.'719,780 (Neb. 19L4). E Bankin Co

however, is a 1.914 case from the Supreme Court of Nevada in

which the petitioner waited more than L4 years to seek the

deficiency )udgment. MajoritY at 18, id. Moreover, the

Monal-ims argue that the credit union fail-ed to explain why the

credit union did not seek the deficiency judgment until four

years after the confirmation order. Though an explanation as to

why the credit union waited to seek the deficiency judgment

could have bolstered the credit union's argument that the delay

was reasonable, the credit union is not required t.o explain why

it waited to collect on the debt. C1ear1y, the Monalims were on

notice that the credit union was entitfed to a deficiency

judgment against them. The credit union's four-year delay in

seeking such a judgment was not unreasonable, particularly when

the court dj-sall-owed any interest accrued during those four

years to be included in the deficiency amount.

Furthermore, the Monal-ims' arguments that the delay

caused them prejudice are specious. The Monal-ims arque that

they would have filed for Chapter 7 Bankruptcy had the credit

union sought a deficiency judgment sooner, and that if they are

now required to pay the deficiency judgment, it wil-l- "wipe out"

all of their financial gains since 20LL. In so arguing, the

Monalims mistake the consequences of owing

caused by delay in collecting that debt.
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The credit union did not advise the Monal-ims not to

fil-e for bankruptcy, nor did the credit union's delay in seeking

the deficiency judgment prevent the Monalims from doing so.t0

The Monalims chose not to file for bankruptcy in hopes that the

credit. union would not pursue the deficiency )udgment. fndeed,

the Monalims were well aware that a deficiency judgment was

availabf e to the credit union shoul-d t.hey defaul-t.

The Monal-ims' origiinal mortgage contract contained a

cl-ause requiring t.hem to pay a deficiency if one remained in the

event of a foreclosure. The credit union's original complaint

asked the court to "direct entry of a deficiency judgment in

favor of Plaintiff and agaj-nst Defendants MONALIM. ." The

court's Aprj-l 13 , 201L foreclosure decree further ordered, at

the credit union's request, that the credit union be granted a

deficiency judgment. And, the court's December 13, 207I

confirmation of sale order authorized a deficiency judgment and

directed that "since the proceeds from the sale of the Mortgaged

Property are insufficient to ful1y satisfy the amounts due to

Pl-aintiff a motion for deficiency judgment may

subsequently be filed by Plaintiff against Defendants

IMONAL]MI . ."

10 As the Monafims owned fj-ve investment properties on O'ahu at the
t.ime of the forecl-osure sale, it seems unlikely that the Monalims would have
filed for Chapter 7 Bankruptcy aL that time.
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Nothing prevents the Monalims from filing for

bankruptcy now, assuming they have a valid basis to file for

bankruptcy. In the context of this protracted foreclosure

proceeding, where the credit union repeatedly indicated that it

would seek a deficiency judgment, the passage of four years is

not enough to reasonably indicate that the credit union no

longer sought to collect the nearly $500,000.00 that the

Monal-ims owed.

The Monalims' argument that the deficiency judgment

wil-l- "wipe ouL" their fi-nancial gains is similarl-y unavailing.

Presumably, the Monal-ims would not have been able to make such

financial gains if they had paid the credit union the balance of

their outstanding debt after the foreclosure sale in 20LL.

Therefore, any prejudlce that the Monalims might suffer by

paying the deficiency is not caused by the credit union's delay,

because the Monal-ims would be similarly situated had they paid

the deficiency judgment now or in 201,L. In addition' I agree

with the ICA that the circuit court's denial of the credit

union's requested interest on the deficiency amount sufficiently

addresses any prejudice the Monal-ims might have suffered due to

the delay.

III. CONCLUSION

I dissent from parts TII (C) and (D) of the Majority's

opinion. The record does not support adoption of the new method
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to calculate a deficiency judgment. By adopting the new rule,

the Majority oversteps this court's limited rol-e to apply the

law to the facts of the case.

I concur with part III(B) of the Majority's opinion

that the circuit court erred in failing to address the Monalims'

laches argument, but I believe that the laches argument fails on

its merits

I respectfully concur in part and dissent in part.

Mark E. Recktenwald

Paul-a A. Nakayama
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