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1. Is it "state action" when state statutes are
interpreted to conclusively deprive borrowers of state
and fãderal consumer protection rights for contesting
nonjudicial foreclosure sales once title to their real
property has been transferred at the state recording
offrce following nonjudicial foreclosure auctions,
whether known by borrowers to have been held' or
not, and without borrowers first having the benefit
of a judicial determination following notice and a
meaningful opportunity to be heard on the merits of
their contractual, statutory, and constitutional
defenses?

QUESTIONS PRESENTED

2. If so, does such preclusive "state action" violate
the Due Process Clause of the Fourteenth
Amendment, and with respect to federal preemptive
consumer and disability statutes the Supremacy
Clause of the United States Constitution?

3. If so, is the decision of the Hawaii Supreme Court
ín Aames Fúndìbe CQlpontion v. Mores, 107 Haw.
95, 110 P.3d 1042 (ZOOõ), unconstitutional?
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PETITIqII FOR A WRIT OF CERTIORARI

I. JURISDICTIONAL STATEMENT

This Court has jurisdiction to review this
Petition for a Writ of Certiorar.{ timely frled by U.S'
MaiI on or before January 24, 20L1, within ninety
days of the denial of certiorari review by the
Supreme Court of the State of Hawaii on October 26,
2010 of the Hawaii Intermediate Court of Appeals
Judgment entered on June 15, 2010 affi.rming its
May 27, 2010 affirmance of the March 23, 2OO7

decision of the First Circuit Court of the State of
Hawaii, pursuant to Section L2Ú76) of Title 28 of
the United States Code and Supreme Court Rules
1o(c) and 13(1).

II. AUTHORITATI\M PROVISIONS

The decisions being challenged, as in violation
of the Due Process and Supremacy Clauses of the
United States Constitution are set forth in the
Appendix to this Petition.

III. STATEMENT OF THE CASE

A. Introduction

In the 14th and 1õth centuries, ruthlessly
harsh common law enforcement doctrines emerged
in English law regarding real property mortgages,
reflecting their relative importance at the time, not
the least of which was that if payment was not made
precisely on the due date, known as "law day," the
mortgagor immediately forfeited all ownership
interõst in the property whatsoever, Jack Jones & J.
Michael lvens, Power of SaIe Foreclosure in
Tennessee: A Section 1983 Trap, 5l- Tenn. L. Rev'
279,2890 (rg8¿).

"Law day" forfeitures were absolute until the
courts of equity in England understandably " but

t



belatedly " intervened, allowing "redemptiort'' after
"larv d.ay" due to fraud, misrepresentation, accident,
oï duiess, eventually recognizing a general
red.emption right as itself an equitable estate in
land., Grant S. Nelson & Dale A. Whitman, ReaI
Estate Finance Law, Section 7 .29 (gd e¿. 1994)'

In the United States, most foreclosures today
involve a public sale of the property' The most
popular form, and the only form available in many
stat"s, is that of. a judicia./ foreclosure, which as the
name implies involves a full, judicially supervised
proceeding. A second method is knowra as a non-
judicial sãle - typically conducted by either-a.public-officiat ot an impartial "trustee" - involving no
judicial supervision.

The actual procedures for nonjudicial sales
vary widely among states. Hawaii has one of the
Ieast protective of borrowers' rights.

Foreclosure practices have emerged today as

one of the most serious issues confronting the
Nation.

Hawaii's 1"874 nonjudicial foreclosure law is
one of the most d.raconian stilt being strictly enforced
today, at the time of the challenged auctioT.þere
requiring L}O% down from the highest- bidder
immediately following the auction, beforehand
uniquely ailowing the mortgagee itself to advertise
and. to conduct ihe auction and also to record a
transfer of title, after merely posting a public
auction notice on the premises and publishing three
consecutive weekly advertisements, with no open
houses, no official transcripts of proceedings, -and
with prior notice being required except to tho'qe
juniof Hen holders previously reqllesting same, the

þrivate transfer of title purportedly being effective
üpon a mere self'serving affidavit of sale.

a



B. Factual Backgtound

On February 26, L998, following the death of
her husband, Petitioner ("Bonds") became Successor
Trustee of a certain unrecorded rrust Agreement
dated April 18, 1990 which held title to their
residential property in Honolulu, Hawaii, and on
February 26, 1998, Bonds, as Successor Trustee, by
Warranty Deed transferred title to herself.

Thereafter, on or about July 9, 2001", Bonds
obtained a $500,000.00 Adjustable Rate Note and
Mortgage from Respondent Ameriquest Mortgage
Compañy ("Ameriquest"). Her 2001 Note made no
men[ion of Ameriquest having any "power of sale,"
whereas her 2001 Mortgage stated that "Borrower
does hereby mortgage, grant and convey to Lender,
with power of sale, the following described property
described," and thereafter in its Paragraph 22 states
that "if the default is not cured . . . Lender . ' . may
invoke the power of sale and any other remedies
permitted by Applicable Lâw."

Immediately following her refinancing, on
July 20, 2001- Bonds deeded the property back to her
Trust.

In mid-May 2004, Bonds received a letter from
a purported Mainland agent gf Arne¡iquest, Town &
Coun[ry Title Services, Inc. ("T&C"), dated May 5,

2004, informing Bonds the subject property had been
sold at a nonjudicial auction purportedly conducted
on April 2,2004.

That notice of sale came as a bewildering
surprise to Bonds, who at the time was without the
mental capacity to understand what was presently
transpiring.

Commencing in early 2004, Bonds, 78 years
old at the time, living alone, her family members
living abroad, necessary care, food, anq
transportation provided to her by concerned

J



neighbors and church offi.cials, subsisting thlough
autõmatic deposits of pension and annuity checks,
her bills being paid through automatic payment
provisions esta6Hêhed for her at the Bank of Hawaü,
was mentally and physically disabled.

Bonds had been unable to manage her affairs
for hersel{ suffering from heart failure, dementia,
an advanced stage of senility, and psychotic and bi-
polar disorders, as clinically diag-nos"4 by attending
ilonolulu physicians and' other skilled professioqals
at Straub- Hospital, Queen's Medical Center, Hale
Nani Rehabilitation and Nursing Center, and
\il:ahiawa General Hospital, where she was being
cared for.

For example, according to highly regarded,
elder care physician R. Gary Johnson, M.D. at
Straub Clinic & Hospital on September 8, 2005, only
one of several. of her physicians so testifying below
under oath:

It is my professional oPinion that
Suzanne Bonds is not mentaþ
comFetent. She has a Progressive
dementia, which is aL the more
aclvanced stages and is irreversible . . .

and as a result is unable to make
decisions regarding her personal care or
financial matters.

It is my professional opinion based on
her mental status assessment that she
has been in this state for at least 2
years.

Furthermore, Bonds complained through
physicians and counsel that she had never received
ãny notice of default and intention to accelerate and
right to cure required to be sent by Ameriquest
pursuant to Paragraph 22 of her JVlortgage before-
Àmeriquest had the right to invoke the power of

4



sale.

On April 2, 2004, T&C had conducted a public
auction, advertising the Trust's property with
material misdescription, in virtually unreadable,
blurred type, and immediately thereafter title was
transferred to third'party Respondent 743 Nenue
Holdings LLC ('Holdingf'), named after her street
address, by Quitclaim Deed, recorded on May L9,
2OO4 at the State of Hawaii Bureau of Conveyances.

Bonds' property was sold to Holdings for
$634,900.00, lõaving 

-excess 
sale proceeds ("Excess

Proceeds") purportedly in the amount of $104,757.61
in the hands of T&C, a California corporation in
effect practicing law in Hawaii without a license,
conducting the auction sale and issuing legal
opinions.

$634,900.00 was egregiously unfair, far below
fair market value -' Bonds' property professionally
appraised as of February 2, L997 at $730,000.00, as
of July 25, 1999 at $775,000.00, and at time of
refinancing with Ameriquest as of June 30, 2001 at
$790,000.00, which was three years before the
nonjudicial, 100%-down public auction sale took
place below, and after she had made numerous
improvements to the property, and after the
subsequent skyrocketing of Honolulu real property
values at the time of the 2004 nonjudicial auction.

W'hen sold to Holdings for $634,900.00, her
real property was tax assessed at $1,253,300.00
which actual market value at the time of said
nonjudicial foreclosure sale, Bonds contended below,
was actually between $1,500,000.00 and
$1,900,000.00 - or approximately three times what
Holdings allegedly paid for it.

Holdings ïvas owned. directly by Alala
Management, LLC and indirectly by Freddie Franco,
arguably known real estate sharks preying upon

5



fi.nancially troubled homeowners, bidding well below
true market values at nonjudicial auctions, literally
robbing Hawaii borrowers of hundreds of millions of
dotlars-in lost equity, as few interested buyers could
put 100% down.

Bonds, when the May 5,2004, belated auction
sale closing notice was delivered to her and
subsequently reviewed by a concerned care-giving
churcli offîõial, was assisted in securing legal
counsel.

In addition to Bonds' state court contractual
rights being violated, Bonds also claimed to have the
right to reJcind her 2001 Note and Mortglge under
feáeral law, for when that refinancing loan 1as
made, Bonds was not given at closing 1ny -fu-lly
completed copies of the required federal Truth'In'
Lenãing Act ("TILA") "Notice Of Right To CanceÏ'.

Bond.s had instead been given blank'd'ated
copies, giving Bonds the right to rescind said 2001
mõrtgage loãn, which she did below within three
yearJ by the timely filing of her rescission in court
papers.

Ad.ditionally, Bonds being elderly an{
mentally and physically disabled, through co^unsel

she claimed to 
-be-entitled 

to the protections afforded
also by Section 480'13.5, Section 657'13, Section
6õ7-L4, and Sectio¡ 657'2L of the Hawaii Revised
Statutes, and by the federal Americans With
Disabilities Act of 1990 ("ADA").

Bonds' affairs were being managed by her
daughter, Daniele Gortz,living in France, with the
assistance of Hawaii counsel, pursuant to a Durable
Power of Attorney.

The only interested parties to this Petition are
Petitioner and the two named Respondents. All
other Defendants were voluntarily dismissed below.

6



C. Proced.ural Background

Holdings/Ameriquest's motions to dismiss/for
summary judgment on Bonds' Counterclaim
opposing ejectment were denied on September 18,
2005.

First, the trial court ruled as a matter of law
that the opinion of the Hawaii Supreme Court in
Aames Funding Corporation v. Mores, 107 Haw. 95,
110 P.3d L042 QOOS), interpreting Section 501'11"8
of the Hawaii Revised Statutes, another of the
undersigned's cases, was controlling, protecting
Land Court titles once transferred to new owners no
matter what contractual and statutory rights had
been violated.

Second, the trial court also ruled as a matter
of law that the opinion of the Ninth Circuit Court of
Appeals in Apao v. Bank of New York,324 F.3d 1091
(gth Cir. 2003), cert denied, L57 L.Ed.zd 279,
anot-Irer of the undersigneds cases, was res judicata,
preventing it from considering Bonds' constitutional
defenses against ejectment, because no "state action"
was involved.

Thus, nothing mattered - not Bonds' common
law contractual defenses that her lender had
breached her mortgage contract, not her federal
statutory defenses based on violations of TII"A or
ADA, and not even her defenses based upon
violations of Due Process of Law or the Supremacy
Clause.

For the merits panel ín Apao decided that a
nonjudicial foreclosure was purely consensual, the
State of Hawaii taking no part in that lender-
borrower relationship supposedly, except to enforce
voluntary contractual agreements, but Apao had
been decided several years before Aames which now
affirmatively cuts off a borro\ryer's contractual and
statutory rights.

7



Bond.s timely appealed to the Hawaii
Intermediate Court of Appeals, which agreed with
the trial court, concluding that Aames and Apao
controlled, refusing to consider the contractual,
statutory, or constitutional merits of her -appeal,
holding that "once the certificate of title was
recordéd with the Land Court, title to the property
became 'conclusive and unimpeachable," not having
been challenged "until after the certificate of title
granting Nenue the title to the property Yas
iecordeã in the Land Court," forgetting the fact that
Bonds was not even aware that the auction had'

occurred in the first Place.

Bonds sought timely ceúiorari review in the
Hawaii Supreme Court, which was rejected.

IV. LEGAL ARGUMENT

A. Nonjudicial Foreclosures Have Escaped Review

nonJudicial closure laws.

However, although the Fifth and Fourteenth
Amendments prohibit Íhe federal government and

I



from

U.S. at 378,
from Buúoni

This Court has never attemPted the
of formula ting an

whether
the State "in any stations"

involved in

(}n
can a "nonobvious

uct be attributed

"impossible task"'
infallible test for

State in private cond
its true significance".

And, although
appropriately sifting
did conclude that

at first several district courts,
through the facts,

certain state
thereafter

ré'lu0tant to
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in the 1970s to change the older view, finding no
state action involved in such recorded auction sales,
no matter how blatantly unfair the state nonjudicial
foreclosure laws brought before them candidly might
appear.

Most
revealingly

notably
decided

among these decisions, all
within a single twelve'month

llwether.lMeÌe

Association, 627 F
372 F. Supp. 594
action to exist.

23
e74)

Cir. 197
, which had

Based on the Bryant-Banera-Lawson'
Northrþ line of cases, other courts were quick to
find no "state action" in nonjudicial foreclosure sales
within their jurisdictionsi see, e.g., Kenly v. Miracle
Properties,4LZF. Supp. 1072 (D. Az. I97Ði Cramer
v. Metropolitan Savings and Loan Association, 40L
Mich. 252, 258 N.W.2d 20 í97D; including in the
Ninth Circuit in Charmicor, fnc. v. Deaner,572F.2d
694 (9th Cir. 19?8) (specifrcally upholding Nevada's
nonjudicial foreclosure law procedures at that time).

Lost in the reasoning of these courts \ryas one
of Justice Oliver Wendell Holmes' most remembered
teachings, Collected Legal Papers, p. 187 (fgZO):

It is revolting to have no better reason
for a rule of law than that so it was laid
down in the time of Henry IV. It is still
more revolting if the grounds upon
which it was laid down have vanished
long since, and the rule simply persists
from blind imitation of the past.

10



B. Review Of Nonjudicial Foreclosures Is Overdue

The fact that those earlier decisions found' no

,nitt oúly,
tho Uniteä

'Iending

'fþderalmortgnge
the .m{d-

Second, not only do the vas! majorif of
residential mortgages 

-in the United States no\ry

i""õtvò various fõrñs of state action due to official
involvement in and encouragement of the secondary
mortgage market and Fanniã Mae and Freddie Mac
and HUD; but

action.

This Court in its entire historY has to
directly address the issue
concermng nonJ
state action.

udicial s in the context of

The closest that this Court has come to the
precße
Paisley,

issue here was
271 u.s. 632,

such a contractual Power
when -- without however
confronted. with a nonjudicial sale, the
issue before this Court then as to notice -

t

11



that few would suggest would be upheld today.

Paisley is clearly inapposite here for 4alì{
reasons, including the fact tñát it involved judiclal
intervention to rúbberstamp the trustee's transfer
of title, and also since Hawaii is a "lien theory'' state,
Federal Home Loan Mortgage Corp. v. Transametica
fnsurance Co., 89 Haw. 157, L64, 969 P.zd !275,
L282 (rggg), title in Hawaii remaining with the
borrower unúil foreclosed upon, notwithstanding any
"power of sale" clause contained in the mortgage
document.

In considering "state action," this Court has
more recently repeaiedly indicated that a tbree-s-tep
analvsis is réquired to determine whether there has
been a proce-d.tral d.ue process violation as that
alleged. here:

First, there must exist a deprivation by the
state or by â private person or entity.who^may fairly
be treated as^the staite ("state action"), of, second, a
constitutionally cognizable life, liberty, or property
interest, without, three, due process of law.

but also Parratt v,
(tgst), adding a

451 U 527, õ36-537
fourth, "acting under color of state

la'w," not however applicable here.

The "state action" test is
definitely satisfied by the
interpretation given to
foreclosures by the Hawaii

12



This Court has recognized that the task of
determining whether state action exists in a given
context is not as simple as it might appear, since few
câses raise the issue in instances where the federal
government or a state acts directly, or a private
person acts without any involvement whatsoever by
the federal government or a state.

Instead, the issue is usually, as here,
presented on "middle ground" facts where the
challenged conduct is neither purely state action, nor
purely private action.

As this Court explained in Jackson v.
Metrcpolitan Edison Co., 479 U.S. 34õ, 349-3õ0
(L97Ð, for instance:

While the principle that private action
ls lmmune from the restrictions of the
Fourteenth Amendment is well
established. and easily stated, the
question whether a particular conduct
is "private," on the one hand, or "state
action," on the other, frequently admits
of no easy answer.

This Court has itself had difüculty in its own
decisions determining when "state action" can or
cannot be said to exist in a given set of facts, only
able to identifu in general language, usually by a
split vote, at least three situations in which'þrivate
action" is said, at least theoretically, to rise to the
level of "state action" so as to invoke due process
guarantees.

It is submitted, to be candid with this Court,
that none of these "tests" by themselves, despite
being voiced in r10r cå.ses has really been
espe apparently

reality notdeciding
but merely

as convenient
rationalizing judges or have not
first found state involvement to be extensive enough
so as to warrant in individual circumstances,

l3



presumably on underlying -a.nd compe.lling- public
ioti"v groúnds, a finding -of "state action" for due
process purposes in whãt were considered to be
appropriate cases.

will be ,it b-ae

ngù
,fApEA.

be noted however that even in

Instead, the minoritY in Flagg
state's traditional role in lien e

the that in lien

suplq'
coiistitu

execution
treats the

*'state

by forced
State as

words, 'a monolithic, abstract
the legal stratosphere,"' 436 IJ S

Second^, a
n-eon $aid,, 'for

sale. In so Court
if it were, to use the Court's

concept hovering rn
. at 168.
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nexus), Jackson 41$
345, 352-353 (1
termination of

The Court in Jackson however was also
six'to with Justice D the most

3asê$,

In Burton v. Wilmington Parking
Authoritv. 365 US 715, 6 L. Ed 2d 4ó,
81 S Ct-tiso (rgof), we said: "Only by
sifting facts aqd weighing
circumstances can the nonobvious
involvement of the State in private
conduct be attributed its true
signifrcance,". . . . As our subsequent
diécussion in Burton made clear, the
dispositive question in any state-action
casè is not whether any single fact or
relationship presents a suffi.cient degree
of state - involvement, but rather

a
..It

split,
vocal
asa

"state
asa

hae

te of all relevant
finding of state
is not enough to

uoon which a claimant relies and. to
dismiss each individually as being in'
suffi.cient to support a frnding of state
action. It is -the aggregate that is
controlling.

each of the factors

l5



,9f¡p.lâ"

,m-or:g

club
liquor discriminate)i

(another
419 u.s.
court on

state
More relatively

ease with
recent decisions further

illustrate the which such tests can be
hsw' in individual

cases has
among the

disagreement

one.
tpr¡,o,

of:the,

determine, second, the private
extensively regulated, third, whether the
exercised coercive powers or encouraged

was
state

either
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overtly or coveúIy the private act, or, fourth,
whether the private party exercised powers that are
"traditionally the exclusive prerogative of the State,"
id. at 1004'1005.

The dissenters in BIum instructively did not
quarrel with the tests, only with how the majority
applied the law to the facts, 457 U.S. at 1013'1014:

The Court today departs from the
Burton precept, ignoring the nature of
the regulatory framework presented by
this case in favor of the recitation of
abstract tests and a pigeonhole
approach to the question ofstate action.
But however correct the Court's tests
may be in the abstract, they are worth
nothing if they are not faithfully
applied. Bolstered by its o\ün
preconception of the decision making
process challenged by respondents, and
of the relationship between the State,
the nursing home operator, and the
nursing home resident, the Court
subjects the regulatory scheme at issue
here to only the most perfunctory
examination. The Court thus fails to
perceive the decisive involvement of the
State in the private conduct challenged
by the respondents.

Still more recently, in Morse. v. Republican
Party of Virginia, õ17 "U.S. 186 (fggO) 1a state
political party's imposition of a fee as a condition for
participating in its nominating convention held
subject to the pre-clearance requirements of the
Voting Rights Act), this Court was even more
sharply divided on the issue of state action, õ17 U.S.
at 2761, this time frve Justices finding "state action,"
which led several dissenting Justices to then
question whether the Court was abandoning the
slricter "state action" requirements announced
decades earlier in Jackson, BIum, and Flagg supra.
See also the later five-our split decision in
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Brentwood Academy v. Tennessee Secondary pchool
Athletic Association, 53L U.S. 288 (2001) (the
ããjãriiv ad.hering to'a "close .nexus"^.test, while the
miåority favoringã "state attribution" test.

It is within that confusing, uncertain,- and'
maze'like changing body of precedent that this Court
*ñ¿ ttow "sift t"hrouâh fhe relevant facts" qndt*àish the relevant clrcumstances," to determine
whether the specific, century'old, nonjudicial
foreclosure statufe challenged here as applied to
Bonds,, and. in so doing to determine if the case
pr"cé¿tétrts, which a quarter of a century ago often
iL*"¿ ttoájndi"i"l forreclosure p-rocedures as merely
';pti*'u[r á"üiort'' resulting from ihe private choices of
cãntracting parties only, are -consistent with the
modern reálities of the national secondary mortgage
market, the present federal and state regulatory
*ishts 'of boirowers, and the newly expanding
coîsom"" protection statutes, as well as due process
of Iaw.

C. Bonds' Foreclosure \{'as "State Action"

The decision below lvas not made on the
merits, but was a dismissal as a matter of law, as

the lower court conceded at the September 16, 2005,
hearing, based entirely on Aames and Apao
exclusiîely: "MR. DUBIN: It was not a motion for
summary judgment. THE COURT: Eiettt. niq!!
MR. DÚBIN:- It was a motion to dismiss. THE
COURT: Right." TranscriPt of Proceedings. for
September 16, 2005, Pâge 24 (Iine 25), page 2õ (lines

t-4).

First, Hawaii's Section 667'5 is a vicious
throwback to the historic theft of land from the
ethnic Hawaiians. Indeed, the application of Section
667'õ has been riddletl with fraud since its passage'

Relevant excerpts, for instance, froq
University of Hawaii Professor Stauffer's puþ!i9þe$
work, Kahana: How The Land Was Lost (200Ð,
expose the abuses of Section 667-5 before the recent
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surprise resurïection of Section 667'5 by Mainland
*ottgug" lenders operating in Hawaii, buttressed by
a ferititte companiãs seeking to make an extra buck
as the 

"*petts"if 
Hawaii homeowners, most notably:

The 7874 Act uses "mortgage" in a

manner that bears almost no
resemblance to the modern meaning of
the term. Homes were Put uP as

collateral for large loans for purely
personal purposes. It permitted very
hish interest rates, .and very short
terms (often 2'3 years)' It permitted a

lender to unilaterally auction off a'

borrower's deed without judicial review.
The only notice required could be plac,ed

in a paper's legal notices' section. The
Act apparentlY Permitted auction
bidders [o conspire with the lender to
secuïe the deed. . . . "Mortgages" of the
form allowed under the 1874 Act . . .

are prone to result in the loss of the
borrower's home and land, a fact that
occurred with deadening regularity in
Hawai'i in the late 19th centurY.

The speculatorinvestors who made use

of the L874 "Mortgage" Act were major
actors in the alienation of Hawaiians
from their land. They were of varying
political stripes, from annexationist to
iìoyalist. Castle lfor examplel appears
to have been actively prospecting for
land in Kahana, and mortgages were
the tool he used in acquiring land titles.
Hawaiians' cultivated lands, however -
the priceless kuleana holdings
seriously began to be lost after the
advent óf ttre egregious Mortgage Act of
1874 lSection 667-5]'
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Second, tod.ay, the use of Section 667-5
additionally is carefully orchestrated by federal
housing agencies who, behind the scenes' are
controlling the language of virtually all mortgages
nationwidã, including without explanation therein
its mandatory "powei of sale" clauses, and not o-nly

the mandatoiy use of Section 667-6 in Hawaii, but
the fees of Hawaii foreclosing counsel as well, as

shown in their own policy statements, requiring
special permission, for instance, before judicial
fõreclosuie remedies can be utilized, in order to save,
as they admit on their official \['ebsites, a few
hundred dollars - the equity of Hawaü borrowers
being of no consequence to them.

Nonjudicial foreclosures in Hawaii have
unfortuna{ely recently accelerated, in large P$rt
because the federally chartered mortgage agencies,
such as Fannie Mae and Freddie Mac, have been
controlling for at least a decade what most Mainland
Ienders aõ; tnis is well documented by the federal
agencies own "policy directions'' to lender-s' 1t!o-rn9qs
pübti"tted and printed on the Internet, of which this
Court may take judicial notice.

The federally'chartered Mainland agencies,
for instance, actually own the subject mortgages
(whose form of mortgage containing the unexplained
'ìpo*ãt of sale" cla.ise is theirs tð start with) and
who ha'r" been controlling not only the nonjudicial
foreclosure procedures, but also the ejectment
attorneys and their fees, as evidenced, for insta,nce,
by Freddie Mac's own published mandates, both,to
Iõnd.ers and to their attorneys, taken from Freddie
Mac's own official Website archives' some of which
truly border on behind'the'scenes outright fraud on
this Nation's botrowers and trial courts:
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In recent months, our Nonperforming
Loans department worked with many of
you l"sellers and servicers"] who service
Mortgages for us to test the nonjudicial
foreclosure process in the State of
Hawaii. Historically, foreclosure actions
in Hawaii have been conducted under
the judicial process. Our analysis has
confirmed that the nonjudicial
foreclosure process is quicker, easier
and less costly than the judicial process.
Under the judicial foreclosure process
lin Hawaii], the average foreclosure
takes from 8 to 10 months to conclude
and costs have reached as high as

$1,850 lanother fraud on our trial
courts who are requested to and who
award fees and costs several times
thatl. The nonjudicial process reduces
the foreclosure process to as little as 4
months in time and to $1,200 in costs.
As a result, effective October L, 1999,
when you refer to one of our Mortgages
for foreclosure in the State of Hawaii,
you must instruct your attorneY or
trustee that he or she must use the
nonjudicial process. . . . In ad.dition, we
are amending the amounts \rye will
reimburse for foreclosures in Hawaii as
follows: a
costs

fees "- $1",200; eviction
$500 30, 1999,

Servicer Bulletin, pp. L-21 lbracketed
commentary addedì.

Effective for all Hawaiian [sic] cases
where the frrst legal action to initiate
non-judicial foreclosure occurs on or
after October 1, 200I, mortgagees'
performance in prosecuting non-jud.icial
foreclosures will be measured according
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to the reasonable diligence time frames
provided in Attachment 2 lMortgagee
Letter 2001'L9, dated August 24,200I,
pp. 1.2J.

The same is true for Fannie Mae, some of
whose relevant "announcements" on its offïcial
Website archives also seek to trade the savings of a
few hundred dollars for the due process rights of
Hawaii borrowers, most notably:

From time to time, we review our
foreclosure-related procedures to
evaluate their effectiveness and to
identify changes that may be
appropriate for one reason or another.
This announcement discusses several
changes . . . changing the predominant
method in Hawaii to nonjudicial
foreclosure (and requiring our prior
approval before using judicial
foreclosures in a fow new jurisdictions)
. . . [r{nnouncement 01'03, dated June
6, 2001, p.11

ANNOUNCEMENT 02'04 Summary:
Provides ne\ry foreclosure bidding
instructions for conventional first
mortgages designed. to assure a third
party's bidding at the foreclosure sale
will not result in Fannie Mae
eventually acquiring the property for
more than the total mortgage
indebtedness or for less than Fannie
Mae's "make whole" amount lin other
word.s, rigging the bidding in advance
tied not to market value but to loan
amountl lFannie Mae - Single Family
Update Summaries, dated March 29,
2002, page 11 [bracketed commentary
addedl.
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Third, then came Aames in 2005 after Apao --

the Hawaii trial and appellate courts content, albeit
feeling compelled thereafter, to ignore contractual
rights] TILA, ADA, and even the Fourteenth
Añrend.ment and the Supremacy Clause of the
United States Constitution, by cavalierly cutting off
all such consumer defenses if and when title to
Land'Court'registered property following q
nonjudicial forõclosure, no matter how defective and
no matter how violative of private contract rights or
of state or federal law, is merely perfunctorily
transferred by State employees at the State Bureau
of Conveyances, without judicial supervision . or
adjud.icati-on, to anyone, whether the foreclosing
mortgagee or a third'party buyer, even jf as in the
cas" óf Bonds the borrower did not even have or was
prevented by illness or desigl fro-m having actual
Lnowledge o1 the nonjudicial foreclosure auction in
the first place.

V. CONCLUSION

For all of the foregoing reasons, in Bonds'
situation all Members of this Court should readily
agree that she \¡¡as deprived of her Fourteenth
A-mendment rights and a variety of federal consumer
statutory protections no matter what "state action"
test is applied.

This Petition it is respectfully submitted,
should be granted forthwith pursuant to the Due
Process attð the Supremacy Clauses of the United
States Constitution.

And in so doing, this Court should perform its
constitutional duty to review carefully Section 667- 5

of the Hawaii Revised Statutes on its merits in light
of modern day secondary mortgage market predatory-
Iending realities, and the disgraceful treatment of
Petitioirer, especially since Aames, an elderly an-d

otherwise helpless victim of predatory "state action."
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This Petition clearly presents an
extraordinarily important question of federal law
and the safeguarding of the integrity of federal
Congressional consumer protection legislation that
has not been and that should be settled by this
Court.

Moreover, the special importance to the
welfare of this Nation's homeowners of protecting a
family's "single most important asset," its residence,
has long been recognized, well before the present
historic mortgage crisis, not only from an economic
point of view, but also for its inherent social values -'

as its location often determines where children go to
school, where families worship, where family and
friends reside, and where the elderly spend their
remaining years, in the absence of which borrowers
may become dependent on public housing and.
welfare, if available, and parental control may be
Iost and marriages may break up as a result,
Sawada v. Endo,57 Haw. 608, 616, 561 P.2d 1,291
(tgtz).

It is unthinkable that this Court should remain
further silent in the face of such a national and.
mounting foreclosure crisis and when presented with
as tragic a case as this, while predatory lenders
through nonjudicial foreclosures especially are
allowed to disregard federal statutes and the United
States Constitution itself, and turn our state courts
into collection agencies for crooks.

Resp ectfully submitted,

/s/ Gary Victor Dubin

Honolulu, Hawaü
January 22,?OIL

GARY VICTOR DUBIN
Counsel of Record
FREDERICK J. ARENSMEYER
Attorneys for Pe titioner
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No.28505

IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAI'I

143 NENUE HOLDINGS, LLC, a Hawaii limited
liability company, Plaintiff 'Appellee, v. SUZANNE

BONDS, aka Suzanne Duong Bonds, Defendant-
Appellant

SUZANNE BONDS, Counterclaimant-Appellant v.
143 NENUE HOLDINGS, LLC, a Hawaii limited

liability company, Counterclaim
Defendant/Crossclaimant -Appellee, and

AMERIQUEST MORTGAGE COMPANY, A

Delaware corporation, Additional Counterclaim
D efendant/Crossclaim Defendant'App ellee and

RONALD G.S. AU; RYAN G.S. AU; and NATALIE
AU, Additional Counterclaim Defendants-Appellees,
and FREDDIE FRANCO; ALALA MANAGEMENT,
LLC, a Hawaii limited liability companyi and DOES

1 THROUGH 20, Additional Counterclaim
Defendants

APPEAL FROM THE CIRCUIT COURT OF THE
FIRST CIRCUIT

(civ. No. 05-1-og?z)

SUMMAFY _p^I sPo srrroN ORDE&
(By: 5u¡rmura, C.J., Fujise and Leonard, JJ.)
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Defendant-Counterclaimant-Appellant Suzanne
Bonds (Bonds) appeals from the March 23, 2007
amended final judgment of the Circuit Court of the
First Circuit (circuit court). I

After a careful review of the issues raised,
arguments advanced, applicable law, and the record
in the instant câse, we resolve Bonds's appeal as
follows:

I.

During the pendency of Bonds's appeals in
related appeal Nos. 27659 and 27833, (1) Additional
Counterclaim Defendants Ronald G.S. Au, Ryan G.S.
Au, and Natalie Au (collectively Au) moved to
dismiss the counterclaims against them, Q)
Plaintiff'Counterclaim Defendant/Crossclaimant-
Appellee 143 Nenue Holdings, LLC. (Nenue) moved
for summary judgment as to count 13 of Bonds's
counterclaim, and (g) Additional Counterclaim
Defendant/Crossclaim Defendant'Appellee
Ameriquest Mortgage Company (Aqeriquest) moved
for summary judgment as to count 5 of Bonds's
counterclaim. The circuit court granted all three
motions and entered judgment in the movants' favor
Gpril 18, 2006 judgment). However, subsequent to
Bonds's notice of appeal from the April 18, 2006
judgment, docketed as SC No. 27892, the Supreme
Court dismissed SC No. 27892 for lack of appellate
jurisdiction due to the April 18, 2006 judgment's
failure to satisfr the requirements of Hawaii Revised
Statutes (HRS) $ 641'1(Ð (rggg). The circuit court
entered an amended final judgment (March 23,2007
judgment):

1. in favor of Nenue as to all claims in the
complainti

2. ín favor of Nenue, dismissing with
prejudice Bonds's counterclaim counts 10

t The Honorable Karen S.S. Ahn presided.
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(Superior fitle) and 13 (Injunctive Relief
Against Section 667'õ as
Unconstitutional), and dismissing without
prejudice counts 11 (Unfair and Deceptive
Acts and Practices), 12 (Infliction of Severe
Emotional Distress), L4 (Organized
Criminal Racketeering), and 15 (Punitive
Damages)i

3. in favor of Ameriquest, dismissing with
prejudice Bonds's counterclaim counts 1
(Brãach of Written Contract), 2 (Breach of
the Implied Covenant of Good Faith and
Fair Dealing), 3 \il'rongful Non'judicial
Foreclosure), 4 (Rescission and
Reformation Based on Adhesion Clauses),
5 (Injunctive Relief Against Section 667'6
as Unconstitutional), 6 (Unfair and
Deceptive Acts and Practices), 9 (Infliction
of Severe Emotional Distress), 8 (Punitive
Damages), and. I (Rescission Based .on
Federãl Truth'in'Lending Act Violations)i

4. dismissing without prejudice all claims
raised in Bonds's counterclaim against
Alala and Francoi and

5. in favor of Au as to all claims raised in
Bonds's counterclaim against Au.

Bonds filed a notice of appeal from the March 23,
2007 amended judgment, resulting in the present
appeal.

il.
Bonds argues that the circuit court's actions

constituted state action, subjecting its decisions to
constitutional scrutiny, and the circuit court
deprived Bonds of her constitutional right to due
process oflaw and to the equal protection ofthe law
in violation of both Section 5 of Article I of the
Hawaii State Constitution and the Fifth and
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Fourteenth Amendments to the United States
Constitution.

TI.
This appeal involves Bonds's "constitutional

claim" counterclaim counts 5 and 13 against
Ameriquest and nenue -- which alleged:

BONDS seeks an order of this Court enjoining
the enforcement lof Nenue's title to the propertyl
and declaring Section 667-5 of the Hawaii Revised
Statutes unconstitutional pursuant to both the
United States Constitution and the Hawaü State
Constitution as an unfair deprivation of economic
rights, on its face and/or as applied, as "state action"
in its enforcement, depriving BONDS of her federal
and/or state procedural due ptocess of law rights,
lacking minimum procedural due process protections
for borrowers in this State, as exemplified in the
factual circumstances of this case, \ryere said
lnonjudicial sale oflnonjud.icially transferred title to]
her Land Court property otherwise to be upheld.

In granting Ameriquest and Nenue's motions for
summary judgment as to counts õ and L3, the circuit
court based its decision, in the first place, on
mootness, citing to HRS S 50L'118 €OOe) and Aames,
FundinE Corp. v. Mores, L07 Hawai'i 95, 110 P.3d
tO42 (2OOõ); however, the circuit court also rejected
the merits of Bonds's constitutional claim, citing to
Apao v. Be$k.,pf New-.Jp.rk, 324 F.3d 1091 (gih Ciï.
2003), and ruled her cláim was barred by res
judicata, citing to Fovtik v. Chandler, 88 Hawai'i
"soz, go6 P.zd ðle (rffiI-

Bonds has failed to show error in the circuit
court's grant of summary judgment and consequent
entry of judgment in Ameriquest and Nenue's favor.
In light of Aames Funding and HRS S 501'118,
Ameriquest and Nenue were entitled to judgment as
a matter of law as Bonds failed to successfully
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impeach the foreclosure action before a certificate of
title had been issued in Nenue's favor.

In Aames Funding, the Hawaii Supreme Court
"surmised fiom the text of HRS S 501-1182 that a
mortgagor's right to impeach any foreclosure
proceeding is expressly limited to the period before
entry of a new certificate of title." 107 Hawaïi at
101, 1f0 P.3d at 1048 (internal quotation marks,
brackets, and ellipses omittedi footnote addeÐ.
Once the certifrcate of title was recorded with the
Land Court, title to the property became "conclusive
and unimpeachable." Id. at 103, 110 P.3d at 1050.
Therefore, "defenses to mortgages foreclosure upon
by exercise of the mortgagee's power of sale must be
raised 'prior to the entry of a new certificate of title."'
Id. at 102, 1"1"0 P.3d at L049.

2 HRS $ õ01'118 states:
Mortgages of registered land may be foreclosed

like mortgages of unregistered land.
fn caee of foreclosure by action, a certified copy

of the final judgment of the court confirming the sale may be
filed. or recorded with the assistant registrar or the deputy after
the time for appealing therefrom has expired and the purchaser
shall thereupon be entitled to the entry ofa new certificate.

In the case of foreclosure, by exercising the
power of sale without a previous judgment, the affidavit
required by chapter 667 shall be recorded with the aseistant
registrar. The pwchaser or the purchaser's assigns at the
foreclosure sale may thereupon at any time present the deed
under the power of sale to the assistant registrar for recording
and obtain a ne\ü certificate. Nothing in this chapter shall be

construed to prevent the mortgagor or other person in interest
from directly impeachiag by action or otherwise, any
foreclosure proceedings affecting registered land, prior to the
entry ofa new certificate oftitle.

After a new certifi.cate of title has been entered,
no judgment recovered on the mortgage note for any balance
due thereon shall operate to open the foreclosure or affect the
title to registered land.
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Here, Bonds did not challenge the foreclosure
sale until after the certificate of title granting Nenue
the title to the property was recorded in the Land
Court, thus title to the property in Nenue became
"conclusive and unimpeachable."

Because this court does not have jurisdiction to
decide abstract propositions of law or moot cases, the
merits of Bonds's claims will not be addressed.
Lathrop v. Sakatani, 11"1" Hawai'i 307, 141 P.3d 480
(zooo).

IV.

Accordingly, the Circuit Court of the First
Circuit's March 23, 2OO7 amended frnal judgment is
affirmed.

DATED: Honolulu, Hawai'i, March 27,âOLO.

On the briefs:

Gary V. Dubin
For Defendant- Counterclaimant'
Appellant. Chief Judge

W'ayne Nasser,
Kirk W. Caldwell, and
Michael R. Vieira,
(Ashford & Wriston)
for Plaintiff-Counterclaim
Defendant/Crossclaimant-
Appellee 143 Nenue Holdings,
LLC. and Additional
Counterclaim Defendants-
Appellees Freddie Franco and
Alala Management, LLC.

Associate Judge

Associate Judge
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Jade Lynne Ching,
Laura P. Couch,
(Alston Hunt Floyd & Ing),
For Additional Counterclaim
Defendant/Crossclaim
Defendant/Appellee Amerique st
Mortgage Company.

2. Hawaü Intermediate Court of Appeals Judgment
on Appeal, Filed June 15, 201-0

No.28505

IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HA\4/AI'I

143 NENUE HOLDINGS, LLC, a Hawaii limited
liability compâny, Plaintiff -Appellee, v. SUZANNE

BONDS, aka Suzanne Duong Bonds, Defendant-
Appellant

SUZANNE BONDS, Counterclaimant'Appellant v.
143 NENUE HOLDINGS, LLC, a Hawaii limited

liability company, Counterclaim
Defendant/Crossclaimant'App ellee, and

.AÀ{ERIQUEST MORTGAGE COMPANY, a
Delaware corporation, Additional Counterclaim
Defendant/Crossclaim Defendant'Appellee and

RONALD G.S. AU; RYAN G.S. AU; and NATALIE
AU, Additional Counterclaim Defendants'Appellee s,

and FREDDIE FRANCO; AI,AI,A MANAGEMENT,
LLC, a Hawaü limited liability companyi and DOES

1 THROUGH 20, Additional Counterclaim
Defendants

APPEAL FROM THE CIRCUIT COURT OF THE
FIRST CIRCUIT

(civ. No. 05'1'0377)
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JUpgMENT ON,APPpAL
(By: Pnii.", J., for the courts)

Pursuant to the Summary Disposition Order
of the Intermediate Court of Appeals of the State of
Hawai'i entered on May 27, 20L0, the amended fi"nal
judgment of the Circuit Court of the First Circuit
entered on March 23,2007 is affirmed.

DATED: Honolulu, Hawai'i, June 15,2010.

FOR THE COURT:

/si Alexa D.M. Fujise
Associate Justice

3. Hawaü Supremo Court of the State of Hawaii
Order RejectingApplication for lVrit of
Certiorari, Fitred October 26,åOJIO

NO.2850õ

IN THE SUPREME COURT

,,,,,,,,,,, QF,rIrE sTATE.,QI,.I#-Ir_4rI._, . . ._.,*,,'--

143 NENUE HOLDINGS, LLC, a Hawaii limited
liability comp any, Re sp ondent/Plaintiff-App e llee,

v.

SUZANNE BONDS, aka Suzanne Duong Bonds,
Petitioner/Counterclaimant-Appellant,

SUZANNE BONDS, Petitioner/Counterclaimant-

3 Nakamura, C.J., Fujise and Leonard, JJ.
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vs.

143 NENUE HOLDINGS, LLC, a Hawaii limited
liability company, Counterclaim

RespondentlDefendanti Crossclaimant'App ellee, and
AMERIQUEST MORTGAGE COMPANY, A

Delaware corporation, Respondent/Additional
Counterclaim Defe ndant/Crossclaim Defendant -

Appellee and RONALD G.S. AU; RYAN G.S. AU;
and NATALIE AU, Respondents/Additional

Counterclaim Defendants -Appellees, and FREDDIE
FRANCO; ALALA MANAGEMENT, LLC, a Hawaü
limited liability companyi and DOES l THROUGH

20, Respondents/Additional Counterclaim

CERTIORARI TO THE INTERMEDIATE COURT
OF APPEALS

(clv. No. 05-1'os7z)

. 
p R-Ðp F, RE Jn cTrN,qAP_P LI ÇArI q N Fo B "W-RI T

oF CERIIIORARI
(By: ¡"n"tama, J., for the courti)

Petitioners' application for writ of certiorari fiIed
on September 13, 2OIO, is hereby rejected.

DATED: Honolulu, Hawai'i, October 26,201,0.

FOR THE COURT:

/s/ Paula A. Nakayama
Acting Chief Justice

Gary Victor Dubin,
Frederick J. Arensmeyer,
Benjamin R. Brower and
Simeon Vance of the Dubin
Law Offrces for petitioner
on the application

A-9



V¡89âS9l',

Ä"'.1,0


