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IN THE INTERMEDIATE COURT OF APPEATJS

OF TT{E STÀTE OF I{AWAT.T

US BANK TRUST, N.4., AS TRUSTEE FOR IJSF9
MASTER PARTICIPATION TRUST, Plaintiff-Appellee,

V.
RONAI,D SCHRANZ, INDIVIDUALLY AND AS TRUSTEE OF

THE RONA,LD SCI{RÀNZ REVOCABLE TRUST DÀTED
.fUNE 9, L992 , Def endant-AppeJ-J.anE,

and
HONU AI.,A[TE],E HOMEOWNERS ASSOCTATTON,

Defendant Appellee,
and

JOI{N DOES l-20 ¡ ,JA}IE DOËS L'20 ¡ DOE
CORPORATIONSI--20; DOE ENTITïES L-L0 AND
DOE GOVERNMENTAL UNITS L20, Defendants

APPE.AJ, FROM TT{E CTRCUIT COÜRT OF THE SECOND CTRCUIT
(crvrr, No. L4-L-0135 (l-) )

SUMMARY p r S POS rqJç-O.N,,pRpER
(By: Ginoza, C.J., Fujise and Leonard, ,1.I.)

Defendant,-Appellant Ronald Schranz, indívidually and as

Trustee of the Ronald Schranz Revocable Trust, Dated .Tune 9, L992
(Schranz), appeals from the ,Ïudgment entered on June L9, 2Ol7 by
the Circuit Court of the Second Circuit (clreuit court).1
Schranz also challenges the circuit court's !'Findíngs of Fact,
Conclusions of Law and Order Granting Plaintiff's Motion for
Summary ,Judgment for Foreclosure Against All Defendants and for
Interlocutory Decree of Foreclosure't (Order Grantíng gummary

The Honorable Rhonda I.L. Loo presided.
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'Judgment) , also entered on June 19, 20L7 t by the cj-rcuit court.
The ,JudgmenL and Order Granting Summary .IudgmenL were entered
against Schranz and in favor of PlaÍntiff-Appellee U.S. Bank

Trust, N.4., as Trustee for LSFS Master PartÍcipation Trust (Us

Bank) .

On appeal, Schranz contends that, the cÍrcuít court
erred in concluding that US Bank had standing to foreclose
despi-Èe (1) US Bank's declaríng witness not being qualified to
aut,henticate US Bank's business records, and (2') US Bank not
presenting "any business records demonstratÍng that íts
predecessog, Bank of Ameríca, was ín possession of the underlying
promissory not,e at, t.he time this mortgage foreclosure action was

fÍled [. ] "
Upon careful revíew of the record and the bríefs

submítt,ed by the parlies and having given due consíderation to
the arguments advanced and the issues raÍsed by the parties. as

well as the relevant legal authorities, we resolve Schranz's
point, of error as fol-l-ows, and we vacate and remand.

The Hawai'i Supreme Court's opinion in Bank of America,
N."A,. v. Reyes-Tç,ledq , 7-39 Hawai'i 361, 390 P.3d L248 (2017) is
dispositíve for the purposes of this appeal ln Reyes-To-Lpdq,

the supreme cour! held Ln a judicial foreclosure action Ehat in
order t,o establish a right to foreclose, the foreclosíng
plaintiff must establish standing, or ent,itlement to enforce the
subject note, aE the tíme the actioll htas commenced, Id, at
367-'70, 390 P.3d at, 1"254-57.

In Reyes-Toledo, the Hawaí'i Supreme Court notes Lhat a
foreclosing plaintiff must typically "prove the existence of an

agreement, the terms of the agreement, a default by the mortgagor
under the terms of t,he agreement, and giving of the cancellalíon
notice.rr Id. at 367, 390 P.3d at L254 (citing Bank of Honolu1u,
N.A=. v. Anderson, 3 Haw. App. 545, 551, 654 p.2d 1370, L375

(L982) ) . Furthermore, " [a] foreclosing plaintiff musE also prove
its entj-tlement to enforce t,he note and mortgage." fd. The

supreme court then expressed that, " [a] foreclosing plaíntiff's
2
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burden t,o prove entitlement to enforce the note overlaps with the
reguírements of standing in foreclosure actions as 'standing ís
concerned with whether the parties have the right to bríng
suÍt. I rr Id. (brackets omitEed) (quoting Mottl v. Míyahira, 95

Hawai'í 381-, 388, 23 p.3d 71-6, 723 (2001") ) . Because "st,anding
relates to the invocation oÊ the court,s jurÍsdic!Íon, ít, ís not
surprj-sing t,hat standing must be presenE at the commencement of
the case. " Reyes-Toled.o, L39 ÊIawai'i at 368, 390 P. 3d at i-255 .

Thus, a foreclosing plaintiff must establish entitlement to
enforce the note and standing to foreclose on the mortgaged
property at the commencemg.gE, of_t,he suít. Id.

Here, like the foreclosing bank in Reyes-To1edo, US

Bank was granted a decree of foreclosure via a summary judgment

ruling. The Complai-nt for Mortgage Foreclosure (Complaint) ín
thj-s case was filed by Bank of America, N.4., Successor by Merger
to Bl¡.C Home lJoans Servicing, LP FKA Counerywide Home Loans

Servicing, LP (sank of åmeríca). Thus, US Bank was required to
establish that Bank of America had standing when it initiated the
action.

The Compl-aint, filed on March 5, 20]-4, alleges, ínEer
a7ía, that: a promissory note was executed and delívered to
Countrywíde Bank, FSB (Countr1ndde) by Schranz¡ a true and

correct copy of t,he noLe was attached to the Complaint; and

" lBank of America] qualifi-es as the Note holder with sÈanding to
prosecute the instant action as the Note is endorsed in blank,
thereby converting the Note to a bearer instrument,, and because

lBank of America] is current,ly ín right,ful possession of the
endorsed Note.rr The copy of the InteresL Only Adjustable Rate

Note (Note) attached Eo Èhe Comp1aínt indicates CounLrywide is
the lender on the Note and the NoEe is endorsed in blank by a
Senior Vice President of Countrywide.

On November 23, 20L5, the circuit, court issued an order
substitut,ing US Bank as the plaint.iff in place of Bank of
America.

3
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On August. 3L ¡ 2016, US Bank filed a moEÍon for summary
judgment. In support of its summary judgrment motion, US Bank

aLtached, íntet alia, a "Declaration of Tndebtedness" by AIyssa
Salyers (Salyers), executed on ,June 30, 2016, in whích Salyers
identifies US Bank as ttPlaintiff'r and at,tests she is an

authorized signer of Caliber Home Loans, Inc. (Calíber),

'tPlaintiff 's servicing agent, for the subject loanl.l " Salyers
further atEests that rtIUS BankJ has possession of the Note'l
(emphasís added) and that " [i] n anticipation that t,he original
Note is required for these foreclosure proceedíngs, Lhe Prior
Servícer had since caused the original Note Èo be delivered to
the Plaintj-ff 's atL,orney, TMLF Hawaii LLLC." Salyers also
attested that a true and correct copy of the Note was attached to
her declaration.

Salyers's Declarat,íon does not attest that Bank of
America had possession of the Note when it filed the Complaint,
and thus fails to establish Bank of Americats standing to
initiat.e this foreclosure action under Reves.Toledo.2

US Bank also fíled a supplemental memorandum in support
of its Motion for Summary .Iudgment, which included a rrDeclaration

of Counsel" by Peter T. Stone (stone) , executed on April 2a,

2A3.7. Stone attested that:

LLL. t i ;"" I î i'å"ì'";:' lni'iii3å' i3":ffi l:i ?i.ii::.T?i"ii'
thís foreclosure acÈion.

or coufser,å"'51ã"iã:igîfl,å::iãË.1;u';::ä:å"*: fÏ:ilãÎi;
all court related filings in the case of foreclosure.

inc ruaS' o,roå,åni,i.Tifl ii:u"i å'ä3il;- j:::ä'#l.dut íe s

documentatj-on CounseL wiLl- require íes cl-ient,s provide
before any foreclosure action is filed.

2 Given that. Salyersrs DeclaraÈion does no! state that. Bank of America
had possession of the Note at the time the Compl-aint was filed, we need nob
address whether the declaration ís sufficienÈ for admitting Ëhe pertinent
records under !i...9-,-Pank.. N,A. v. Mattos, l-40 Hawai'i 26, 398 P,3d 615 (2oL7l ,
and !,¡p.11s Fargo Bank, N..ê., v. Bêhrendt,, L42 HawaÍ'i 37, 4L4 P.3d 89 (2018).
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r-0 . 2

NoEe dated 0

Countrywide
1l_ .

L2.

dbv l, payable to

originaL Note since 06/04/2ar2 Eo the present''

(Emphasis add.ed). In response, Schranz submitted the declaration
of his counsel-, Frederick 'J. Arensmeyer (ÀrensmeYer) , at'testj'ng

that, Stone had worked for the Dubin Law Of f íces unt'il 'Iu1y 5,

2013, and thus could. not have independent personal knowledge Chat

the Not,e was delivered to TMLF on ilune 4 ' 2AL2. At a minÍmum,

the declarations by Stone and Arensmeyer create a genuÍne issue

of maLerial fact as to whether TMLF receíved the origínal Note

prior to the filing of the complaint ín thís action.
Viewíng the evidence in the light most favorable to

Schranz, as we must for purposes of a summary judgment ruling,
there is a genuine issue of materiaL fact as to whether Bank of

America was entitled to enforce the subject Note and thus had

standing at the t,ime thÍs foreclosure act,ion was commenced'3

Pursuant to Rey..pe:-E-O-1e!!o., the circuit courÈ erred in grant'Íng US

Banks's moLion for summary judgment.

Therefore, IT IS HEREBY ORDERED that, the following
entered by the Circuit Courþ of t'he Second Circuít are vacated:

(r) the "Find.íngs of FacE, Conclusions of Law and order

Granting plaintíffts Mot,ion for Summä.ry Judgment for Foreclosure

against, All Defendants and for InEerlocutory Decree of
Foreclosurerr entered on June L9, 2OL7; and

(2) the Judgment entered on June L9, 2Ol7 '

3 Bank of America submi tted an I'HRS S 667-0 and- P Affirmatíon" wlÈh iÈs
ComP l-aint, fíIed on March 5, 20L4, Hot'Iever, an aÈCorney affirmatíon does noÈ

establ ish a l-ender's enlitLement to enf oree a note. -S€g
v. BusUo No. CAAP-16-0000334, 20]-7 WL 2579070, aE *2 (Ha

20L71 (SDO ) (with Ginoza, J., dissent, on grounds thating
affcourE disregarded a similar altorney irmatsion ftled pursuant Eo HRS S 667-

!'7l t 1 No. CAÀP-t7-0000433, 20LB wL

1904909, aE *6 Hat¡¡a l_ Apr. 23 , 201-8 sDO) (with Glnoza, .7 concurr]-ng
based on À 142 Hawai'L 3:7, 414 P.3d 89

(20L9), wherein the Hawa Court di
ion in thab case)

Bank, FSBt.l
On Og/05/20A4, the Complaint [wasl filed
We have had conEínuous possesslon of the

9 L4 2007

U.s. Bank Tr., N.A'.
wai'i App, ,Tun, 14,
a majority of thís

't/

to Èhe attorney affirmat

5
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This case is remanded to the circuít court for further
proceedings.

DATED; Honolulu, FIawai'i, 'June 27, 201"8'

On the briefs:
Gary Victor Dubin,
Fred J. Arensmeyer,
for Ðefendant APPellant.

Peter T, Stone, ¡

(Daisy Lynn B. Hartsfield,
TMLF Hawãi-i-/ LIJLC, of counsel)
for Plaintif f -APPellee .

sì,* u/L/<4"
Chief ,Judge u

Associat

soc 1a .Judge
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