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Defendants-Appellants Shelley Alene St John,
Individually and as Trustee Ín for lhe Temple of Peace Trust a
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Private Constructive ÏrrevocabLe Trust Declared Herein in the
Care of Kevin St John and Shelley St John (the Trust), and Kevin
Francis St John, as Trustee of the Trust (collectively the St
,fohns) appeaJ- from the Judgment entered on May 4, 2AL7, by the
CÍrcuit Court of the Second Circuit (circuit court).1 The St
Johns also challenge the underlyíng "Fíndings of Fact,
Concl-usions of Law and Order Granting Plaintiff1s Motion for
Summary ,fudgment and Decree of Foreclosure Against Al1 Parties
and for Interlocutory Decree of Foreclosure" (order Gra,nting
Summary .fudgment) entered on May 4 , 20L7. The ,Iudgment and Order
Granting Summary ,-Tudgment were entered against the St Johns and

in favor of Plaintiff-Appellee The Bank of New York Mellon FKA

The Banl< of New York, as Trustee for the Certificateholders of
CfiüMBS, Inc., CHL Mortgage Pass-Through Trust 2006-3, Mortgaqe
Pass-Through Certificates, Series 2006-3 (Banlc of New Tork
tvlellon) ,

On appeal, the St Johns contend that the circuit court
erred in granting summary judgment because Bank of New York
Mellon failed to present any admissible evidence that it was in
possession of the origínal promissory note at the time the
Complaint was filed and thus, did not establish it.s standing in
this foreclosure action.

Upon careful revíew of the record and the bríefs
submitted by the parties, and havíng given due consideration to
the arguments advanced and the issues raised by the parties, as
well as the relevant ì-egal authoritÍes, we resolve the St Johns¡
point of error as follows, and we vacate and remand.

The Hawai'i Supreme Court's op inion in Bank of America,
N.A. v. Reyes-Toledo. l-39 HawaÍ'i 361-, 390 P.3d 1248 (2017) is
dispositive in this appeal. In Rel¿g_s_:E__eledo, the supreme court
held in a judicíal foreclosure action that in order to establish
â right to foreclose, the foreclosing pl-aíntíff must establish
standing, or entitlement to enforce the subject note, at the time
the actíon was commenced. Id. at 367-70t 390 P.3d at 1.254-5'7.

The Honorabi-e Rhonda I.L. Loo presided.
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Reyes-Tol-edo notes that a foreclosing plaintiff must
typically "prove the existence of an agreement, the terms of the
agreement, a default by the mortgagor under the terms of the
agreement, and gíving of the cancellation notice." Id. at 367,
390 P.3d at 1,254 (citing Bank of Honolulu, N.A. v. Anderson. 3

Haw. App. 545, 551-, 654 P.2d I37A | 1375 (L982) I . Furthermore,
" Ia] foreclosing plaintiff must aLso prove its entit,lement to
enforce the noLe and mortgage." Id. The supreme court then
expressed that "Ia] foreclosing plaintiff's burden to prove
entillement to enforce the note overlaps with the requirements of
standing in forecl-osure actions as 'standing is concerned with
whether the parties have the ríght to bríng suit. "' Id.
(brackets omitted) (quoting Mottl v. Mivahira, 95 Hawai'i 381.,

388, 23 P.3d 7l-6, 123 (2001)). Because "standing relates to the
invocation of Lhe courtts jurisdiction, it is not surprisi-ng that
standing must be present at the commencement of the case." Id-
at 368, 390 P.3d at L255. Thus, a foreclosing plaintiff must
establish entitlement to enforce the note and standing to
forecl"ose on the mortgaged property at the commencement of th.e

suit . Id..
Similar to the plaintiff bank in Reyes-Tol-edo, in this

case Bank of New York Mellon r^ras granÈed a decree of foreclosure
via a sunmary judgment ruling. Bank of New York Mellon filed its
Verified Complaint for Foreclosure (VerifÍed Complaint) on

December 26, 24t3, which asserted thaÈ "Plaintiff is entitled to
enforce the Note and is the record assignee of the Mortgage,"
Attached to the Verified Complaint is a Verification of Complaint
for Foreclosure (Verífication) executed by Suzette Figer (Figer)
on December 9, 201,3. Figer attests, inter a7ia, that she is
employed by Resurgent Capital Services, T,P (Resurgent Capital),
'rthe loan servícing agent for Plaintíf f [, ] " and t,hat a true and

correct copy of the Adjustable Rate Note (Note), which Ís
endorsed in blank, is attached as Exhibit rrArr. The copy of the
Note attached to Figer's Verificat,ion indícates a promise to
repay the lender and that the lender bras Countrywide Home Loans,
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fnc. (Countq¡mide) . Figer's Verification also attests that
"Plaintiff ís in possession of the Note." Thus. Figerrs
Verification attests that Bank of New York Mellon was in
possession of the blank endorsed Note at the time the Verified
Complaint was filed

However, under U.S. Bank N.A. v. MatLqs., lAO Hawai'i
26, 398 P.3d 6f 5 (201,1) and llüe]l-s Fargo Bank, N.A. -v. Behrendt,
L42 Hawai'L 37, 414 P.3d B9 (2018), Figer's VerifícatÍon does not
satisfy the requirements for admitting the Note under the Hawaií
Rules of Evidence (HRE) Rule 803 (b) (6) business records
exception. Figer does not attest that she is the custodian of
the Note (or the other documents attached to her Verification),
and thus must be a "qualified witness" to establish the
reguirements for admissibility. þ|@., L40 Hawai'i at 30-32,
398 P.3d at 6I9-2L¡ Behrendt, L42 Hawai'i at 45-46, 414 P.3d at
97-98,; HRE Rule 803 (b) (6) .

Under Mattos and Behrendt, Figer's Verification does

not esÈablish that she is a qualified witness. As discussed in
BÇhrendt:

the court in Mattos held that a witness may be qualified to
provide the testimony required by HRE Rule 803(b) (6) even if
the witness is not ernployed by the business t,hat created the
document or facks direct, personal knowledge of how the
document was created. Id. "There is no requirenent that
the records have been prepared by the entlüy that has
custody of them, as long as they h¡ere created in the regular
course of some entity's business." Id, (quoting State v.
Fitzwater, L22 Hawai'i 354, 366, 22'7 P.3d 520, 532 (2010)).
The witness, however, must have enoush fa¡ui.fj.aritv ldilh the
record-keepinq svstem of the business that crea.Ee4 thg
record to exp.l-ain how the record lvas g.enerated in the
ordínaFv, colrrgg_g-f business. Id.
Records received from another business and incorporated into
lhe receiving busi-negs I records may in some circumstances be
regarded as "created" by the receiving business. ld.
Lnc._o_rporat.ed records are adrnissible under HRE Rufe 803(b) (6)
when a custodian or qualified witness testífies that thq
documents were incorporated and kept in th.e.__¡lg{ma]. course o{

See
-34 .

Hawa iat3
P.3d at 533

142 Hawai'i at 45-46, 4L4 P.3d at 91-98. Figer's Verification
sÈates, in pertinent part:
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1. I have knowledge of and I am competent to testify
to the matters staÈed herein by virtue of @

for
Plaint,iff THE BANK OF NEW YORK MELLON FKA THE BANK OF NEI¡{
YORK, [] AS TRUSTEE FOR THE CERîTFICATEHOLDERS OF CWMBS,
INC.. CHL MORTGAGE PASS-THROUGH TRUST 2006-3, MORTGAGE PASS-
THROUGH CERTIFICATES, SERIES 2006-3 ("Plaintiffr). I have
been tral-ned to use and underst,and the record keeping svstern
utilized for this loan. f know that pursuant to no¡mal
business practi-ces, the entries in the business records are
made at or near the time of the occurrence by the pêrson
with actual knowledge of the occurrence being recorded ín
the business record. I have also been Èrained to use and
understand the entries ín the record and am familiar with
the sane. My knowledge is based on ny review of the
busÍness records and files related to t,he mortgage loan
which is the subject of this foreclosure.

2, On or about December 7, 2005, Defendant SHELTY ST
JOHN ("Borrower"), for value received, duly made, executed
and delivered to Count,rywide Home Loans, fnc., a promissory
note ("Note") in the amount of $536,000.00. A true and
correct copy of the Indorsed Note is attached as Exhibít
rtÀ. rt I confirmed that Borror,rer is the proper defendant in
this action.

Plaíntíff ís in possession of the Note
the recorded Mortgage and applicable assignments,
also the record assignee of the Mortgage. As such
the proper plaintiff in this natter.

5 As evÍdenced by
Plaintiff ls
, Plaintiff is

9. All documents, memoranda, report,s and records of data
compilatíon (eo1lectively, "Records of Acts") that are attached as
Exhibits 'rAr' - "E" to rny Verification, as welL as all other
factuaL informatíon contained herein, represent records of
regularly conducÈed business activity relating to the subject
Ioan.

10.

11. All herein referenced Records of Acts were and are made
at or near lhe time of the acts reported. Entries into these
records are made by persons having personal knowledge of such
event, and are reviewed by me from time to time to ensure accuracy
and completeness. and are ¡elled upon bv Plaintiff and its
servicinq aqenÈ in the conduct of its b .

12. I am familiar with the referenced Records of Acts.
which ís used to record and track events and documents by
Plaintiff and its servicíng aqent that are relevant to Lhis l-oan.
These records are

. I revíewed the Verified Complaint for Foreclosure
prepared by RCO Hawaii, LLLC, including the attached exhiblts and
I have confirmed the factual accuracy of the allegations set forth
therein.

1
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Figer does not attest that she is familiar with the
reðord-keeping system of the business that created the Note,
apparently Countrywide, so that she can explain how the Note was

generated in the drdinary course of its business. Figer also
does not attest that the Note or other documents attached to her
Verif ication r/\tere incorporated into Resurgent Capitalts records
and kept in the normal course of business, that Resurgent Capital
relies on the accuracy of the contents of the documents, and

circumstances that otherwise indicate trustworthi-ness of the
documents. !üe note that paragraph L0 of Figer's Verification
states that the documents attached thereto "ürere and are made ín
the course of Plaintiff's and Plaintiff's servicing agent's
regularly conducted business activity[, ] " which does not appear
to be correct given that the lender for the Note was Countrywide
and the blank endorsement on the Not,e was executed by a Managing
Director of Countrywide,

In sum, there is no admissible evidence in the record
to establish Bank of New York MelLon's entitlement to enforce the
Note when thj-s actíon \^ras commenced.2 Specifically, there is no

admissible evidence establishing that Bank of New York Mellon was

ín possession of the blank endorsed Note at, the t,ime the
Complaint, was fÍIed.

Vi-ewing the evidence ín the light most favorable to the
St,Johns, as h¡e must for purposes of a surnmary judgment ruling,
there is a genuine íssue of material fact as to whether Bank of
New York Mellon had standíng when this forecl-osure action was

commenced. Pursuant to Reves-Toledo, the circuít court thus

2 Bank of New York Metlon submitted an Affirmation of Attorney on
October 2, 20L4, the same day that its summary judgment motion was fiIed,
which stated in part that the Complaint contained no false statements of fact.
However, an atlorney affirnation does not establj-sh a lender's entitfement to
enforce a note. See U.S. Bânk Tr., N.A. v. Busto, CAAP-I6-0000334, 2OL1 wL
25'1 9070, at *2 (Hawai'i App. Jun. 14, 2017 1 (SDO) (Ginoza, J., dissenting, on
grounds that a majority of this courL disregarded a simitar attorney
affir¡naÈion filed pursuant to HRS S 667-l-7); WilJni-q¡gF.on SaJ¡-, _-Fun_d Soc'v v.
Iê-g-9.ù, CAAP-17-0000433, 2018 !{L 1904909, at *6 (Hawai'i App. Apr, 23, 20L8)
(SDO) (Ginoza, J., concurring, based on Behrendtt :-42 Hawaí'i 3?, 4L4 p.3d 89.
wherein the Hawai'i Supreme Court did not glve any evidentiary merit to the
aLtorney affirmation in that case).
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erred in granting Bank of New York Mellons t motion for summary
j udgment .

Therefore, IT IS HEREBY ORDERED that the following,
both entered by the Circuit Court of the Second Circuit on May 4,

2A17¡ ärê vacated: (1) the "Findings of Fact, Conclusions of Law

and Order Granting Plaintiff's MoLion for Summary ,Judgment and

Decree of Foreclosure Against A1l Parties and for Interlocutory
Decree of Foreclosure"; and (2) the Judgment. This case is
remanded to the circuit court for furt,her proceedings.

DATED: Honolulu, Hawai'i , June 27 , 20L8.

On the briefs:
I*.* t-,Å"-õGary Victor Dubín,

Frederick J. Arensmeyer,
for Defendants-Appellants .

Peter T. Stone,
Sun Young Park,
(Daisy Lynn B. Hartsfield,
TMLF Hawaii, l,l,LC, of counsel)
f or Pl-aintif f -Appellee.
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