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NO. r5359

TN THE SUPREME COI'RT OF 1T{E STÀTE OF HÀWAII

JOTIN RAPP,

PIaIntIff-ÀppeIlant,

v.

GÀRY VI TOR DUBIN,

Defendant-Appe1lee .

cIvIL NO. 90-1496

APPEAT FROM ÎI{E ORDER GRÀNTTNG
DEFENDANTI S MüIION TO DISI¡IISS,
OR, IN THE ALTERNATIVE, FOR
SUMI'I.ARY JUDGT.IENT FI LED
NOVHþÍBER i.l, 1990, FILED
ÀPRIL 29, 1991

FTRSiT CÏRCUTT COURT

HONOITÀBLE PATRICK YIM
HONORAALE ROBERT G. KLEIN
JUDGIIS
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JOI{N RAPP,

Plaintiff-Appellant,

No. t5359

IN TTIE SUPREME COURT OF TTIE: STATE OF HÀWAII
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crvrL No. 90-1496

APP'EAL FROM THE ORDER GRÀNTING
DEF'ENDANT'S I'IQTION TO DTSMISS,
OR, TN THE ÀLTERNÀTIVE, FOR
SUI.IMÀRY -]UDGMEN'T FILED
NOVEMBER 1l, 1990, FILED
APRIL 29, 1991

v

GARY VICTOR T}UBIN,

Dcfendant-Appellee.
FIRST CIREUIT COURT

I'IEMORANDUI'I OPINION

Plalntlff John Rapp (Rapp) a:ppeals the Àprll 29, l99l

"Order Grantlng Defendant's Flotlon to Dismlss, or, ln the

ÀIternat,ive, for Sununary Judgrment Filed Novcmbcr ll, 1990, âs to

AtI Claims and All Partles" (Aprit 29, l99l Order). we afflrm.
In the mld-1980s, a dispute :Lnvolvlng the partners of

the Orchid IsIe Group, a llawall llmlted partnershlp, and its
lnvolvement tn the development of The Prlnce Kuhlo PIa¿a Shopplng

Center in HtIo, Hawall, generated thrcc lawsults. The lntttal
lawsult was Clvll No. 86-0952. Rapp was counscl for plalntlffs
Charlcs R. Kozak (Kozak) and others. l}efendant Gary Vlctor Dubln

(Dubln) was co-counsel for defcndants OarRob Enterprlses PacIflc,
Lt,d. ( DarRob) , and others. clvl r Nos. g6-3969 and g6-{ 3I1

f ollæred.

DarRob was the general pârener of thc Orchld I¡Ie
Oroup. Otì Aprll 29, 1986, In Clvll No. 86-0952, DarRob [tlad û

t,wont,y-count count,crclllm. Nlnc of tho countB h¡cra agalnnt Rapp

and othorg. Count vI wa¡ ån abuso of procoss clalm nEalnnt Rapp.
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Kozak, and ot,hers. rn his Novembcr 13, 199? memorandu¡n ln
opposition to Rapp's motlon for summary Judgrment, Dubin stated
why his crlents had flled a counterclalm against Rapp:

Ètorn

host e takeover of partners
with deception and mlsrepres
pgrlo.nÈI qain unrelated to any compensation of-ñ'fs asPlalntlffs' attorney, as a r,esurt of his mallclous acts
bafo¡Jg and durlnq the flling of thc Cornplalnr.

r
Counterclaimants

; [RaPPl ls belng su
I in ån intentlon¿I

are not suing lRapp] as an
ed in this action as a -conspiracy to accoffiIîsh a
hlp property unlawfully,
ent,ation, f or his ovrn

*rr

When thls action began ln March of 1996, IRappJpurported to be merely the a'Ecorney for the ptainriÈfs,
wlth no substantrve stake ln the procecdings.

rndeed, when in Àprll lg86 countcrclaimants firstsecured evldence t.hat [RappJ was a principal in KozakInvestors, they sought lnuned:lately to disàualify him asan attornÇy ln this action; he objected, statinõ underoath in hls contra affldavtt. that aII oi his coñractsto that date had been "sorcl:¿ ln my capacrty asattornêy for the plalntlffs", .

Thig pretense was maint¡rlned unÈir ln discoveryCounterclalmants learned fro¡n HonFed, officlals that
[Rappl before and as he was flrst flltng the complaint
:. . .- had. applled htmserf ås â Kozak rnúestor to buythe shopping cent,er, whlle krreplng hls ldentrÈy as åpurchaser hldden from everyonc.

- [Rapp¡, clalmlng to_bc ¡l mere åttorney, had agrcedto be Llsted as a part of the Kozak Investörs buytriggroup ln a HonFed roan appr!:atlon and had ovensubrnltted hls own flnancrar statements and tåxl.nformat,ion ln order t,o get, Lhe loan as ; prlnclpar.
Atl of the counts of thc counterclalm agalnst Rapp werc

dlsmlssed by clrcult court ordcrs cntercd prlor to the Jury
tr lal .

on Fobruary 24, l9B$ t,ho Jur:r returncd tt,s sptclal
verdtct,. It, found {t} that, DnrRob and anothar of Dubln'8 cllents
broachod ftduclary dutloe thqy owod to the orchltl Islo Group and l:
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âbrarded 33 .00 nomlnal damages and $2:i,000.00 punitlve damages;

(2) that Rapp's cllent, Kozak, conunltted abuse of process against

DarRob and awarded f 1.00 nomin¡rl dam,rges and $800,000.00 punitive

damages.

The Aprll 28 , 1989 Fj.nal Jr.rdgment also ( f ) ruled in
favor of Rapp's client and orde:red the transfer back to DarRob of

the 85 units ln orchld rsle Group prrlviously t,ransferrcd by

DarRob t,o Darlene BJerke and t,hre 50 r¡nits in Orchld Isle Group

prevlously bransferred by DarRo.b to Morlo Onrori ¡ 12) dlsmlssed

all other clalms and counterclalms w[th prejudice; ånd (3)

awarded certaln costs and attorney f rees lncludlng $? ,500.00

att,orney fees to Rapp from Orchld Isle Group

On July 27 , 1989 the r:ircu,lt court entered ôn ',order

Granting Defendant/Counterclalm¡rnt D¡rrRob Enterprises paclf lc.
Ltd.'s Motlon t.o Approve set,trernent't (Juty 27, lggg orderl. The

JuIy 27, 1989 Order, whlch was s;igned by Rapp as "Attorney for
Plalntlf f s/Counterclalm Def endar¡ls", approved the settlerìent
agreement t,o vacat,e the ¡25,003. 00 a¡rd ¡800,001 .00 awards

cont,alned ln the Aprtr 28, 1989 Frnal. Judqment ln crvtl No.

86-0952 and t,o dlsmlss Ctvll Nos. 86-3868 and 86-4311. Ir srared

ln relevant part, thai
WHEREÀS, counso

Counterclalmantc hav
clalms contai.ned ln
Countêrclatm¡ ând

or the Platntlffs and
t,Ipulåtcd t"o sert,Ie all the
Second Àmended Complalnt and

If
e8
tho

rtt

WïBREAS, tho Plalntlff¡ havo agroed to rolcaeo alt
clalm¡ agalnat Orchld .tsla Oroup or partnort ¡nd to
dlsmlsg wlth proJudlcc all clalms arlslns out of Orehld
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Tsle Group actlvlties and r:o waive arr claims for anypayments from Orchtd IsIe Group ì

ttrì

The Jur"y 27 , r9g9 ord,er car¡cerred the monetary

Judgrments, the award of attorney feesi and costs, Including Èhe

award to Rapp, and all clalms ânrl s6unterclåims, but it did not
cancel the order for the transfe¡l back to DarRob of the g5 and 50
Orchld Is1and Group unlts.

rn the case now before us on appear, Rapp, on May 16,
1990' sued Dubln for the torts of abuse of process and malicious
prosecution seeking actual and punltlr¡e damages. rn othcr words,
after the cLarms against. Rapp brere drr;missed and Rapp,s crients
settled with Dublnrs crlents, Rapp sued, Dubin for abuse of
process and mallclous prosecution.

rn count r, Rapp alregerl abu.se of process. More
speclfically, Rapp alreged that Dr¡bin (1) fired the Aprtr 29,
1986 counrerclaim tn Clvll No. g6_0952; 12) fllcd the Ocrober 15,
1986 complalnt, ln Clvl1 No. g6-3g6g; (3) instlgated and causcd
the flLlng of a November 1g, t9g6 complaint tn Civll No. g5_43I1¡
and ({) caused the frrtng of the Novemrrer l?, r9g? countercrarm
ln crvtl No. g6-4311. Rapp further ar.Leged that Dubln engaged ln
t,hese activlt.re' for one or more of thc folrowlng purposcs: (a)
to prcsaure HonFed into makrng concêssrons on a roan ownod by
Orchld Islc Group to HonFed; (b) to for:cc Rapp out of
ropreãontlng Kozak and othor cllonrs¡ (c) to prcssuro Rapp and
Rapp',e cllont,n to drop or to sott,re thetr crarms agalnet Dubrn,s

¡-
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crients; (d ) out of spite, ilr wi.rr, and/or marice; and/or ( e )

€or attorney fees ln excess of $ir00,000.00.

À claim for abuse of plocess lnvolves the following
three essential elements: (1) ttre process was used primarily for
a purpose for which lt was not, de:signed and lntended; (2) a

willful act in the use of the process whlch was not proper in the
regular conduct of the proceedinçl; and ( 3 ) damages. Wonq v.
Panis, 7 Haw. Àpp. 4L4, 772 p.2d 695 (f999).

rn count rr, Rapp alreçred malicious prosecution or
wrongful insLitution of clvil lltlgati,tn. In additlon to the
matters al),eged ln count r ln connectlon with the abuse of
process tort, Rapp complaint about Dub.ln's

clalm that lRapp] had caused actuar damages of some
$100,000'000 þr consplring w:Lth persons åuch as t{illiamE. simon, former t,reasury ser:retãry of t.he united
St'at'es, and Preston Mart,ln, former vice chalrman of theFederal, Reserve Board, perso¡rs who [RappJ had nevermet, spoken to, or had any contact wit,h whatsoever.

A clalm for malrcious prosecution lnvolves the
forlowlng four essentlar elements: (11 that the prlor
proceedlngs hrere termlnated in th,c praintif f ,s favor ¡ 12) that.

the prlor proceedlngs were lnttia'eed wlthout probable cause; (3)

that the prror proceedlngs trerc lrrltlated with malice; and ({)
damages. Id. åt 4.

on November 14, 1990 Dul¡ln f i.Ied Dafcndantrs Motlon to
Dlemtss r or, ln t,ho Àrternatlve, f or sununary Judgrmcnt.

on January 25, t99l tha clrcult courtrs arbltratlon
Judge ont,orad an rrordor Romovtng (:aso Irom tho court Ànnoxod

Àrblt rat lon Programr' .
t¿
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Thereaf ter, the circul,t: court entered the Aprtl 29,

L991 order ln whtch lt stated, ln rerevant part, âs folrows:

l" . With respect to I Rapp' s J malicious
prosecutlon c1al"m, IRappJ cannot under any
circumstances prove th¿rt there was no probable cause in
lDubin'sJ act,ions resu):ting In IRappJ being made aparty defendant in the underlying suit or sults; and

2. Wlth respect to [Iìapp'sJ abuse of process
claim, lRapp] cannot s]row how process was abused in the
underlying sult whlch resulted in lRapp] being made a
defendant Ehereln.

In this appeal, Rapp contencls that (f) Dubln's

affidavÍt in support of his motion d,rd not satisfy the

requlrements of Hawail Rules of Ctvll Procedure RuIe 56(e); (2)

Rapp had not been allowed an adequate time to cond,uct discovery;
and (3) Rapp's complalnt alleged and evldence was submltted

supportlng an lnference that one cr more of the counts asserted

by Dubtn agarnst Rapp brere asserted wtthout probable cause.

Àlthough Rapp impllcltly admit,s tlnat most of the counts asserted

by Dubtn agalnst Rapp were supporr.ed by probabre cause, Rapp does

not specifically ldentlfy, and we dld not locate, the count(s) hc

contends (1) were not, supported b:¿ probable cause or (2) that
cont,aln an allegatlon by Dubln of Rapprs consplracy wlth Messrs.

Simon and Martln.

We conclude thåt, Rapp hers falled to carry hls burden on

appear of overcomlng t,he presumpt,ion of the corrcctness of thc

clrcult courtrg rultng. Al",q ttgana Bg.*t, owncrs, Assl¡., y. gtatc,
50 Håw. 156, d34 P.2d 516 (1967).

Àccordlnglyr wê afftrm tho clrcult court's Àprtl 29,

1991 "order Grantlng Dafondant,s' Motlon to Dlsmlssr or, lñ thc
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Àlternatlve, for Summary Judgment Flled November 14, f990, ðs to

ÀII C1aims and All Part,Ies".

DATED: Honolulu, Hawaii, Janr¿ary 27, f991.

John Rapp,
plaintiff-appellant
pro s€r on the briefs.

Gary vj.ctor Dubln,
defendant-appellee
Pro 8€r on the brlef.
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