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OF THE STATE OF HAWAI,I
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CHRISTIAN SAKAL, Plaintiff-AppeIlant,.

A.TSOCtrATION OF' APARTMENI SWNENS OF HAWAIIAN MONAIICH;
JONAH SCOTT KOGEN; and K&F 1984 LLC,

Defendants -Appe 11 e e s,
and

JOHN AND MARY DOES L-j.O, Defendants.

NOS. CAAP-15-0000529 and cAAp-t_5-00005?3

APPEAL FROM THE CIRCUIT COURT OF THE F]RST CTREU]T(crvrr No. t 4-1-l-118 )

JULY 26,2018

GINOZ,A, CHIEF JUDGE, FU,JISE and LEONARD, .IJ"

oPrNroN oq THE couRT BY LEONARD, J.

Plaintiff-Appellant Christian Sakat- (Sakal") appeals
from 'Ei,:'b, Fi-nal- Judgment (,Judgment) entered by the circuit cou:r.t
of- the F'.lrst Circuit (Circuit Court) ,t on August 5,20L5, j_n

favor -of Defendants-Appellees the Association of Apartrnent Crwners
of Haw"r:.i.:4n Monarch (the AoAo) and .fonah scott Kogen (Kogen)

The Honorabl-e Bert f, Ayabe presided.
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(collectively, Appe1J-ees). Sakal- a.l-so challeng'ee the Circuit
Court's (1) Order Granting Defendant .Ionah Scott Kogenrs Motion
to Dismiss Complaint, filed October 2i-, 20L4 (Order Dismissing
Kogen) / and (2) Order Granting Defendant Association of Apartment
Owners of Hawaiian Monarchrs Motion to Dismiss Complaint, fil-ed
,June 16, 2015 (Order Dismissing the AOAO) .

Th.is case presents difficult and consequential
questions concerning whether an association of apartment owners

must have a power of sale over its units in order to -foreclose on

a lien against a unit through the nonjudicial powe.r of sale
foreclosure procedures set forth in the Hawai'i Foreclosures
statute. After an exhaustive review, we have corrcludqd that over
a number of years the Legislature has worked to craft workable,
nonjudicial foreclosure procedures, available to associatlons as

welL as lenders, but at no point did the Legisl,ature take r-rp the
i,gsue of whether to enact a blanket grant of powe.rs of sale ov€r
arll condominj-umized properties in Hawai'i, Acco:,:cLingi'-y, w(l

conclr-rde that a power of . sale in favor of a forec'l orrJ.ng . -
association must otherwise exist, in the associ,at.:Lonl'1. byl,avrs or :+.'
another: enfo,rceable agreement with its unit. ov:yrq;1'.'..3.. :,n orde+-Ser
the association to avai"l itself of the nonjudic:Lt--L povier of sale
foreclosure procedures set forth in Hawaii Revi.ssd Jtatui:e$ (HRS)

chapter 667. As discussed herein, under the circftmstancee of
this case, we conclude that Sakal may not regsin ti,litl and
possession of the subject property, but that tne Circuit Court
erred in dismissing Sakal's claims against tha AOAO for wrongfr:I
foreclosure.
I " D.ACKG.RO.UND

On May 5, 20L4t Sakal filed a three-count Complaint
seeking relief against the AOAO for wrongful forecl.osu.':o, and

aga.ins:,t al.l named defendants for quiet title and tr,6,:apass, The

Complaint includes, inter aLia, the foLlo'^rl-ng fac'rlutot

al.legations:
It is alleged thatr orr ,fanuary 1.7, '1.!t'7!". Lh1 cleveJ,oper

of the Hawaiian Monarch Condominium ProjecE adcip'bed the ByLaws of
the A.ssociation of Apartment Owners of Hawaj..i.an .&i:rnar:c'r:Jr (ByJ.aws)'
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and that the Bylaws provided, "the Developer hereby declares that
all- of the property (of the Hawaiian Monarch) is held and shall
be held, conveyed, mortgaged, encumbered, leased, rented, used/
occupied and improved subject to the following Bylaws [.]"
Article Vf of the Bylaws, entitled 'rCommon Expenses, Apartment
Expenses, Taxes and Accounting, " SectJ-on 4, entitled "Default 1n
Payment of Assessmentsr" allegedly states:

In the event of a defau)-t or defaul.ts in payrnent of
any such assessment or assessments and in addition to any
other remedies the Board of Directors may have, the Board of
Directors may enforce each such obligation as follows;(a) By suit or su.tts to enfor:ce such obligations. .(b) [T]he Board may file a claim of fien against
the Apartment of such delinquent Owner-'. , Upon
recordation of a duly executed original or copy of such
clal-m of l-ien with the Office of the Assistant Regist,rar of
the Land Court of the State of Hawaii, the Boa::d shall haveall remedies provided in Sectlon 5L4A-90, HRS,

The Bylaws were reportedly ameirded in the 1990s, but
the amendments, Sakal alleged, did not g.ra.nt the AOAO "any
additional power regarding the forecloeure of an association
Iien. "

On March 3L, 2006, Sakal- was assigned a i-easehold
interest in 444 Niu Street, Unit 2806-A. -i-n t;he Halaj-ian Monarch
Condominium Project (Property) , as a tenant j,rr sie\:'eralty in-an-
"Assignment of Condominium Conveyance Document'r (Assignment of
Conveyance) registered with the Office of the Assistant
RegJ-strar, Land Court of the State of Hawaioi (Land. Court).2

On March 16, 2AI2, the AOAO filed a. "Notice of Lien'i
(tien Notice) against Sakal in the Land Court, claiming a lien
for unpaid assessnents in the amounts of $-1.1 t41"7,91. and

$10,589.42, and on,June 20, 2012, the AOAO fi.lrtd. a "Notice of
Default and Tntention to Foreclose" (DefauJ.t Notice) agai.nst
Sakal in the Land Court, which stated:

(i)f the default is not cured by the dead-tine stated in this
notice, the entire unpaid balance of nroneys owcd to the
association wil-l be due and the association intands to
conduct a power of sale foreclosure to seL)- the property at
a public sale without any court action and without going to

2 AIl filings in the Land Court refe::enced hcrein ,wr1'-re fiLed under
the same certificate of title number - 320t047.,
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court, and the association or any other person may acquire
the property at the pubJ-ic saJ.e.

It appears that on October 11, 2012, the AOAO filed an

"Amended Notice of Default and Intention to ForecLoserr with the
Land Court, and on October 15, 2012, the AOAO filed a "Notice of
Associati-on's Non-Judicial- Foreclosure Under Power of Sale"
(Power of SaJ.e Notice) with the Land Court, stating that a public
auction would be held on December 3, 2012, at the State Capitol
BuiJ-ding "pursuant to Sections 5148-146 and 667-21 through 667-

42, HRS, as amended.'t
Sakal asserts that/ on November 30, 2012, he filed a

Motion for Preliminary Injunction Staying Non-Judicial-
Foreclosure SaIe of Property with the Circult Court in Civil No.

l2-t-0686t which was denied on December 3, 2012.3 Also on

.December 3, 2012, the AOAO reportedly held a public auction
offering the Property for sale. On ,fanuary 8, 2013' the AOAO

fil-ed a rrGrantorrs Affidavit of Non-jucU-cj.al Foreclosure Under

Power of Sal-elr with the Land Courb (Affidarrit).4 On ,January i.5,

2013, a quitclaim deed (Quitclain Deed), which conveyed the
Property from the AOAO to Kogen for $50,500' was recorded in the
Land Court.

It appears that, on Ap.ri.L 2,. 20L3, Kogen fi1ed an '

ejectment action against Sakal in the District Court of the First
Circuit (District Court) in Casre No,, ]-RC- 13-.1-02405. The

District Court entered a Judgment for Possession and tflrit of
Possession in favor of Koqen on May 5, 2013.s

3 rt does not
from the denial of hls

appear that Sakal appealed or otherwj-se sought relief
rnotion for an lnjunction,

4 The Bylaws, Default Notice, Power of Sale Notiee, Anended Notice
of Defauft and Intention to Foreclose, and Affidavit are not in the record on
appeal.. For the purposes of this appeal' howeverr it does not appear that
Appellees dispute the material facts alleged in the Complaint.

5 ALthough it appears from the DistricL Court's minutes that Kogents
claim for money damages aga!.nst Sakai was to be clisinJ-seed, it does not appear
that a final written order or judgntent wa$ cntered. However, it also appears
that Sakal did not file an affidavit, pursuant to the District Court Rul-es of
Civil Procedure Rule 12.1, seeking to interposo a defense to the jurisdictlon
of the oistrict Court to the effect that titl'b to roaL estate was involved,

(continued. . . 1
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Sakal filed the Complaint, herein on May 5, 20L4. The

AOAO filed an answer on June 12, 20t4. Kogen did not file an

answer and instead, on August II, 2014, filed a motion to dismiss
the claims against him in Counts 2 and 3 of the Complaint
pursuant to Rule 12 (b) (6) of the Hawai'i Rules of Civil- Procedure
(HRCP) .

Citing Aamps Funding Cgrp. v. Mores | 1A1 Hawai'i 95,

110 P.3d l-042 (2005), Koqen primarlly argued that SakaL's claim
for relief from. the nonjudicia1 forecl-osure was untimely because
Sakat was reguired to challenge the val-idity of the foreclosure
proceedings prior to the date of the recordation of the Quitclaim
Deed. In opposition, Sakal argued that: (1) HRS chapter 501,

which was at issue in Aames, does not apply to the property
j-nterest in this case ; (2) unl-j-ke j.n Aames-/ no new Transfer
Certificate of Title (trCT) was issued to Kogen; (3) the

-nonjudicial 

forecl-osure conducted by the AOAO pursuant to HRS

chapter 667 was illegal because the.AOAO did not hold a power of
sale i (4) irnplying a poder of sale would be an unreasonabLe
impairment of contract, anci thus contrary to HRS S 5t4B-22; and

(5) a nonjudicial forecl-osure is void and unenforceable where the
foreclosi-ng entity does not have a power of sale. In reply,
Kogen argued, int,er aLia, that, the AOAO had the authority to
rrforeclose by power of sal-e" and that the Bylaws g;ranted the AOAO

the remedy of nonjudicial forecl-osure because they authorize the
Board of Directors to use "any other remedies it may have" to
enforce assessments. At the hearing on Kogen's motion, the
Circuit Court orally granted the motion, stating: "The Court
finds that HRS tS 514B-146J provides the association with broad
powers, including foreclosure and titl doesn't make any sense for
the association to have to amend its bylavts every time the
Legislature amends the law. Al,so HRS 667-1,02 (b) claims by the

s(. . .continued)
prior to the Trial Re: Possession and the entry of the ,ludgment for Possession
and Writ of Possession.

r/
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unit owners are barred if not made before the affidavit and

conveyance documents are filed. " (Format altered) . The Order
Dismissing Kogen was entered on October 21, 2014.

On March 1-0, 20L5, the AOAO fj-Ied its motion to dismiss
the Complaint in its entirety, pursuant to HRCP Rule 12(b) (6).
The AOAOts motion was supported by a declaration of counsel, the
Quitclaim Deed, and a transcript of the hearing on Kogents motion
to dismiss. The AOAO's arguments mirrored those in Kogen's
motj-on to dismiss. On March 23, 20L5, Sakal filed a memorandum

in opposition, which was supported by a declaration of counsel,
the Assignment of Conveyance, and the Lien Notice, After a

hearing on March 31, 2015, the Circuit Court entered the Order
Dismissing the AOAO on ,June 16, 20L5

On JuJ-y 16, 2015, Sakal filed a notice of appeal in
CAAP-15-0000529. On August 5t 20L5t the Circuit Court entered
the ,Iudgment" On August L!, 20L5, Sakal filed a second notice of
appeal in CAAP-15-0000573. The appeals were consoLidated lnto
CAAP-15-0000529 on August I7, 2015.

II. POINT OF ERROR

Sakal raj.ses a single point of error, contending that
the Circuit Court erred when it dismissed his Complaint for
failure to state a claim because the AOAO conducted a wrongful
power of sale nonjudici-al foreclosure without havj-ng a valid
povrer of sa1e.
IT]. APPLICABLE $TANDARD OF REVTEW

This court revj-ews a trial courtrs ruling on a motion
to dismiss de novo. Isobe v,. Sakatani, L2'7 Hawai'i 368, 375, 279

P.3d 33, 40 (App, 201,2) (citing Kamaka v. 9godsiJl And-prson Ouinn
& stifpl I L1-7 Hawai'j- 92, !04, 1,76 P.3d 9I, l-03 (2008)).

A compl-aint shouLd. not be disqrissed for failure to state a
cfairn unl"ess it appears beyond doubt that the plaintiff can
prove no set of facts in support of his or her cl"ain that
would entitl"e him or her to relief. This court must,
therefore, view a plaintiff's complaint in a light most
favorable to hi-m or her in order to determine whether the
allegations contained therein could warrant relief under any
alternate theory. Coneequently, in reviewing the circuit
courtrs order dlsmissing the plaintiffsr complaint in thls
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case, our consideratlon is strict.ly linited to the
allegations of Lhe complaint, and we must deem those
alJ"egations to be true

Id.. at 376, 279 P.3d at 4L (citations and quotation marks
omitted)
IV. DISCUSSION

A. Nonjudicial Po.rger of Sa19 Foreclosu.fe
This wrongful forecfosure action is based on the

premise that a foreclosing association of apartment owners, like
a mortgagee, must have a power of sale for the unit ownerts unit
in order to foreclose on a lien against the unit by the
nonjudicial power of safe foreclosure procedures set forth in HRS

chapter 657.6 Sakal alleges that the AOAO has not been granted a

power of sale, either by contract or by statute, and therefore,
the nonjudj-cial foreclosure of his unit was unLawful, the sale of
his unit to Kogerr was invalid, and he is entitled to have the
sale of the unit declared void, as well as being entitled to
other remedies. Appellees do not argue that a power of sal-e has

been directly conferred on the AOAO i-n the Bylaws. Instead, 't.hey

argue, variously, that the Bylaws provide the AOAO with broad
authorj-ty to enforce a lien against the unit/apartment of a

delinquent owner, and that the available remedj-es j-nclude

nonjudicial power of sale foreclosure pursuant to HRS S 514A-90,
HRS S 5148-146 (a) , or both.

1. Hawai'i for-e-glosure l=a-rd

Vf,e first consider the Hawai'i Forec.Iosures statute, HRS

chapter 667 (2016) , as Sakal's claim is essentially that the
AOAOts foreclosure on the Property was not authorized under
Hawai'i law. HRS chapter 667 is entitled "Foreclosures" and

5 HRS S 66?-L (2016) defines rtAssociationt' by reference to the
definition in HRS SS 421,t-2 & 5t4B-3. HRS S 5148-3 (2006), which is part of
the Condominiurn Property Act, states that "'Associationr means the unit
owners' assoclation organized under section 5l-4B-102 or under prior
condomj-nium property regime statutes. " It is undisputed that the AOAO Is an
'rassociation" within the meaning of HRS chapters 5148 and 667. Sakal was a
"unit owner/ " and the Property is a "unit, " within the meaning of the
applicable statutes. See HRS SS 667-t & 5148-3,

7
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governs both judicial and nonjudicial foreclosures in Hawai'i.
This statute has undergone significant reorganization and

amendment over the years, most notably in 2012. Because the
AOAOTs nonjudicial power of sale foreclosure on Sakal's unit was

conducted .in the latter part of 20L2, unLess otherwise noted, we

refer to HRS chapter 667 as it was amended by Act t82 of 20L2,

which took effect on June 28, 2012.1

Part I of HRS chapter 667 now states "General
Provisions" and incLudes HRS S 66'7-1, entitled "Definitions, "

which provides definitions that are applicable to the entire
chapter. Part IA of HRS chapter 667 now governs "Foreclosure by

Action," which is judicial foreclosure. Part II of HRS chapter
657 provides a 'rPower of Sal-e Foreclosure Proc€ss'r' whj-ch

delineates the procedures that must be followed in order to
effectuate a nonjudicial power of sale foreclosure, which is a

foreclosure that is not conducted under court supervision and

pursuant t.o court orders. Part VI of HRS chapter 667 now

provides an "Association AJ-ternate Power of SaIe ForecLosure
Process, " whj-ch closely parallels the Power of SaIe Foreclosure
Process in Part II; however, Part Vf is drafted to specifically
ref-lect, that the foreclosing party is an associatlon, rather than
a mortgagee.

Prior to Act L82 of 201"2, Part f of HRS chapter 667

addressed both "Foreclosure by Action" and I'Foreclosure by Power

of SaJ-e." Within the "o1d'r Part I, HRS S 667-5.(repealed in
2AL2) provided a procedure through which a mortgagee could
foreclose upon a property, without filing suit, in conjunction
with the exercise of a power of sale provi-sion contained in a

mortgage. Prior to 20L2, Part II provided an "Alterna'te Power of
Sale Foreclosure Processr " as an elective alternative to the
Foreclosure Under Power of Sale provision that existed in HRS

t rc.2012 Haw, Sess. Laws Act J.82, S 69 at 689. Section 69 of Act
1-82 aLso contains certain exceptions regarding the effective date that are not
relevant here.

I
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S 667-5 (repealed in 2AI2l. Both of these nonjudicial
foreclosure processes were founded upon the existence of a power

of sale provision. HRS S 667-40 (2016],, which is contained in
Part II of HRS chapter 667, specifically provided, and still
provides, that a power of sale foreclosure pursuant to Part 1I
can be conducted in certain non-mortgage situations where a law
or written document rrcontains, authorizes, permitsr or provides
for a power of sale, a power of sale foreclosure, a power of sale
remedy, or a nonjudicial forecLosure."8 Part VI of HRS chapter
667, which provides an alternative power of sale forecl-osure
procedure specifically tailored to associations, did not exist
prior Eo 2012.

HRS chapter 667 defines "nonjudicial foreclosure" and
trpower of safe" or "power of sale foreclosurert as follows:

'''-= :}::*3icia] 
forec]-osure'' means foreclosure under

ttPower of saLe" or trpower of sale foreclosurert means a
non udiciaL foreclosure
power of sale foreclegurg, a power of sale remedv, or a
noniudicial forec].osure.

HRS S 667-L (emphasis added).
Notably, HRS S 667-L specificalJ-y defines nonjudicial

foreclosure with reference to a power of sale. The Hawai'i
Supreme Court has described a polter over property as follows:

A power over property is defined as liberty or authority
reserved by, or limited to, a peraon to dispose of real- or
personal property for his own benefit, or for the benefit of
others, and operating on an estate or interest, vested
either In himself or in some other personi the llberty or
authority, however, not being derived out of such estate or
interest, but overreaching or superseding it, either who1ly

a Part rr of HRS chapter 66'7 was enacted through Act L22 of 1998, in
order to address certain shortcomings in HRS S 661-5 (repealed tn 20L2). HRS
S 667-40, which is applicable only to time share p1ans, condominiurn property
regimes, and agreements of sale, remains ln effect as enacted in 1998 (with
subsequent amendments), notwithstanding the addition of Part VI, as well as
Part IV, which pertains to the forecLosure of a time share interest where a
time share interest mortgage, Ioan, agreement, or contract contains a,power of
sal"e,

9
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or partiall-y. Such a power has also been defined as an
authority enabling one person to dispose of the interest
which is vested in another.

tl'l ^r- ^ -.1 s il?a -A T + rl ?.i ^* cr^^..-+ 'l-.i ^^ F^vn 36 Haw. 6L4, 530

(1944) (citation and quotation marks omitted).
As noted abover the definitlon of a nonjudicial

foreclosure as a power of sale foreclosure is applicable to the
entirety of HRS chapt,er 667, including Parts fI and VI. Thus,

any nonjudicial foreclosure under Part IT is by definition a

foreclosure under a power of sale/ and an assocj-ationrs
nonjudicial foreclosure under Part Vf also is a foreclosure under

a power of sale.
Prior lo 2012, from the time that Part II was added to

HRS chapter 66'7 ,e the definitions for "power of sale" or ttpower

of sal-e foreclosure' were stated in HRS S 667-21 (Supp. 20I].) |

which was the first provision in Part II of HRS chapter 667,

rather than in HRS S 667-L. In 201'1', as part of the first
legislative step in a comprehensive review and reform of
foreclosures in Hawai'i, the definition of "nonjudicial
foreclosure" was added to HRS S 667-27l presumably to cLarify or
confirm that a nonjudicial foreclosure was in fact a foreclosure
under a power of sale. 2011 Haw. Sess. Laws Act 48, S 20 at 106-

07. All of the HRS chapter 667 definitions, incJ-uding those
previously found in HRS S 661-2L' were moved to HRS S 667-L in
2012. 201,2 Haw. Sess. Laws Act LB2t S 3 at 636.

The Hawaioi Foreclosures statute sets forth the
procedures for foreclosure in Hawai'i and does not create a right
to foreclose, ej-ther through a judicial process or a nonjudicial
process. For example, Part II of HRS chapter 667t entitled
"Power of SaIe' Foreclosure Processr" states that "It]he power of
sale process_ in this part is an alternative to the foreclosure by

action in part IA." HRS S 667-2L (20L6) (emphasis added).
Similarly, Part VI of HRS chapter 667 ' entitled "Association

See 1998 Haw. Sess. Laws Ac|* L22, S 1 at 468.
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Al-ternate Power of Sale Foreclosure Processr " states that tt [t]he
power of sale pr-ocess in this part is an alternative to the
forecl-osure by action in part IA and the forecLosure by power of
sale in part If." HRS S 661-9I QAI6) (emphasis added).

fn reviewing a nonjudiciaL forecLosure conducted
pursuant to HRS S 667-5 (repealed \n 20I2J, the Hawai'i Supreme
Court recognized that no Hawai-'i statute, including HRS chapter
667, provides mortgagees the rlght to proceed by nonjudicial
foreclosurei rather, HRS S 667-5 only al-Iows for the creation of
a power of sale, if the parties choose to do sor within the four
corners of a contract. Santiago.v. Tanakat 737 Hawai'i- !37t l-55,
366 P.3d 6i-2, 630 (20L6), citing Lee v. HSBC Bank USA, !2t
Hawai'i 287, 2Bg, 2LB P.3d ?75, 'l'77 (2009) ; see aLso Apao v. Eank
of N.._Y., 324 F.3d 109L, l-095 (9th Cir. 2003) (f inding that HRS

S 667-5 "did not confer the power of sale, but merely authorj-zed
the parties to contract for the express terms of foreclosure upon
defau.Lt"). Although Santiago, Lee v... HSBC, and Apao specifically
addressed HRS S 667-5 (repealed in 20L2), the principles stated
therein are equally applicable to nonjudicial power of sale
foreclosures conducted under Part II or Part VI of HRS chapter
667. No provision of Part fI or Part VI, or any other part of
the Foreclosures statute, establishes powers of saLe for
mortgagees, or associations, or provides for any form of
nonjudicial foreclosures in the absence of such powers. A search
of the legisLatj-ve history, as well as the text, of HRS chapter
667 from the time that Part II was enacted in 1998 and through
the time that Part VI was enacted in 201,2 reveaLs no legisLative
purpose or intent to grant any class of persons or entities with
a power of sale over the property of others through the amendment
of HRS chapter 667. Thus/ we concl-ude that the supreme court's
observation that HRS S 667-5 (repealed in 20L2) does not provide
the right, to proceed by nonjudlcial forecl-osure is applicable to
Parts fI and VI of HRS chapter 66'7, as well as to HRS S 667-5
(repealed).

t1
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Indeed, as noted above, HRS S 661-40 specifically
allows an associatj-on to conduct a nonjudicial power of sale
foreclosure under Part II only where a law or written document

"contains, authori-zes, permi-tsr or provi-des for a power of sale,
a power of sale foreclosure, a power of sale remedy, or a

nonjudicial foreclosure." This language is identj-cal to the HRS

S 667-I definition of a power of sale or power of sal-e

foreclosure, except that HRS S 667-L refers to a "mortgage't
rather than a 'rlaw or written document. 'r Part VI of HRS chapter
667 contalns neither a grant of a power of sale nor an express
Limitation like the one set forth in Part II, in HRS S 667-40.
However, other requirements stated in Part VI of HRS chapter 667

make clear that the assocj-ationrs power must come from some other
provision of l-aw or the association's own control-ling documents.

For example, HRS S 667-101(a) (1) mandates that "[a]fter the
public sale is held, the association shall sign an affidavit
under penal-ty of perjury Is]tating that the power..of saLe

foreclosure was made .pursuant to the power of s4le provis-i-on in
the law or association documpnts [. ] " (Emphasis added; format
altered) .10

As stated above, a power of sale is an authority
reserved by or granted to a person or entity to dispose of
another person's vested property interest, for the first partyrs
own benefit or the benefit of a third party. Sep. Victoriq Ward,

36 Haw. at 630. We will not infer that such significanL powers

have been granted over an entire class of property in the absence

of a clear legisJ-ative act or, with respect to a particular
association or property, by express authorization in a contract
entered into by, or otherwise binding on, the affected parties.
HRS chapter 667 provides for various al-ternative PrQg-q.sses. or
procedures through which a .l-ienholder might forecfose on a

r0 There is no reference anywhere in Part VI or elsewhere in HRS
chapter 66'l lo a particular provision of Law that in fact grants a power of
sal-e to aJ.I associations or any subset of associations.
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property, but it does not grant a lienholder association with a

power of sale over a unit ownerrs property. Rather, such power

of sale must otherwise exist in order for the association to
lawfully avail itself of the nonjudicial foreclosure al-ternative.

Thus, we turn to the condominium statutes cited by
AppelIees.

2. Hawai'i condonlinium pr.gperty qeqj-me statutes
HRS chapter 5L4A applies to all " Ic] ondominiums created

prior to ,July 1, 2A06, except as provided in sections 5148-
22.and 5L4B-23,t' and other exceptions not applicable here. HRS

S 514A-1.5(a) (2) (A) (Supp. 2O1,7l.rt HRS Chapter 5148 applies to
"all condomj-niums created within this State after ,July 1, 2006."
HRS S 5L4B-21 (2006). HRS S 5I4B-22 provides that certain
enumerated provisions j-n HRS chapter 51.48, including HRS S

5L4B-146t apply to all condominiums created before JuIy 1", 20061

but "on1y with respect to events and circumstances occurring on

or after ,JuIy 1, 2006, " provided that their application does not
"invalidate existing provisions of the declaration, bylaws
or be an unreasonable impairment of contract.fr HRs S 5L4B-22
(2ooq .r2

As the Complaint alleges that the subject condominium
project was developed prior to July 1, 2006, we first consider
the reLevant provisions of HRS chapter 514A. The Bylaws
allegedly were signed and became effective in 1979. At t,hat
time, and until L999, HRS S 514A-90 (l-993) provided, in relevant
part, that "[t]he Lien of the association of apartment owners may

be forecLosed bv action by the manager or board of directors,

11 HRS chapter 514A was repealed by 20L7 Haw. Sess. Laws Act 181 S 2,
effective January 1' 201.9.

t2 HRs S 5I4B-22 was repealed by 20L7 Haw. Sess. Laws Act tEL S 4,
effective rTanuary 1, 20L9. On ,January 1., 20L9, HRS chapter 514A w1ll be
repealed and HRS chapter 5148 wiII apply to all condominiums in Hawai'J.
regardless of their creatj-on date, "provided that such application shall- not
invalidate existing provisions of the decLaration, bylaws, condominium map, or
other constituent documents of those condominiums if to do so wouLd invalidate
the reserved riEhts of a developer." HRS S 5L48-21 (Supp. 20I'1),

13
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acting on behaLf of the apartment owners' in like manngf as a

. " (Emphasis added. ) fn 1999' this
part of HRS S 51-4A-90 was clarified regiarding associationsl
authority to use nonjudicial or power of sale foreclosure
proceedinqs to enforce Liens. See l-999 Haw. S""". Laws Act 236,

SS I-7, at 723-30.13 Pursuant to Act 236, HRS S 514A-90 then
provided, in relevant part, that 1rIt]he lien of the association
of apartment owners may be foreclosed by action or bv non-
iudte:i af or no r of ,q:'l e forer:'l osure orocedu q .qct farf h i n

chapler 667, by the managing agent or board of directors, acting
on behalf of the association of apartment owners, in like-.manner.
as .A mottgage- of rea1....property. "la (Emphasis added. ) Thus, the
1999 amendment clarified that associ-ations couLd avail themselves
of HRS ehapter 667 nonjudicia1 or power of sale procedurqs-, Like
mortqagees. It is cl-ear, however, that mortgagees could conduct
a nonjudicial power of sale only if, inter aLiar the subject
mortgage-contained a power of sal-e. Seg, qenerallJt HRS S 667-5
(repealed in 2012) and HRS chapter 667, Part If, see alsqr L€L.r
Lqe v. HSBC, !2L Hawai'i aL 292, zt1 P.3d at 780 (r'no state
statute creates a right in mortgagees to proceed by non-judicial
foreclosure,' the rlght is created by contractr') .

Appellees rely on HRS S 51"4A-90 (a), and the identical
provision in HRS S 5l-4B-146(a), by dj-sregarding the language

indicating that associatj-ons were being given access to
nonjudicial power of sale foreclosure procedures, Iike.
r.rortgaqees, and that associations were not being granted
heretofore non-existent statutory powers of sale, now available

13 The Legislature specificalJ"y stated that part of the purpose of
Act 236 was to " [c] larify that associations of apartment owners may enforce
Liens for unpaid common expenses by non-judicial and power of sale forecLosure
procedures/ as an alternative to legal- actiont.li' 1999 Haw. Sess. Laws Act,
236,S1at723-24.

of
l.e
5.

14 In the prJ-or year, 1998, the Hawai'i Legislature enacted Fart II
HRS chapter 667, ereating an alternative power of sal-e foreclosure process,
., an alternative to forecfosure under power of sale pursuant to HRS S 66?-
See l-998 Haw. Sess. Laws Act 122, SS 1" & 2,
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onLy to associatj-ons.is The L999 amendment to HRS S 5l-4A-90 did
not purport to enact a blanket grant of powers of sal-e to all-
assocj-ations over aII apartments/units within those associations.
There is nothing in the legislative history of Act 236 of l-999 to
suggest that a grant of powers of safe was even contemplated.
The text of Act 236 of 1999 specifica]Ly states that this
amendment was intended to clari-fv that associations could avail
themselves of less burdensome procedures, i.e., the alternative
power of sale foreclosure procedures enacted the prior year, See

1-999 Haw. Sess. Laws Act 236t S 1 at 723-24. As stated earlier,
we will not .infer that the'powel to extrajudicially sell another
person's property was granted, in the absence of a cLear
legi-slative act doing so.

The relevant part of HRS S 51-4A-90 was further amended

in 2012 as part of a major J-egislative mortgage reform, Act tB2,
Session Laws of Hawai'i 20t2. Act LB2 was the final result of
Act !62, Session laws of Hawai'i 20L0, which created a Mortgage
Forecfosure Task Force (lfask Force) to study mortgage forecLosure
policies and to recommend improvements, See 20L2 Haw. Sess. Laws

Act IB2, S I at 630, In 2OLl, the Task Forcers focus was divided
into three major issues, which were addressed in the first
instance by groups formed within the Task Force. Group #2 of the
Task Force was tasked with 'r[mJatters involving condominium and

other homeowner associations, including association liens and the
col-lection of unpaid assessments. " Final. Report of the Mqrtgage
Foreclosrl-re Task Force tg the Lggislature for the Regular Session
oI 20L2 (December 20ltj, availabl-e at
htlp: //Lrbhawaii. in-fo/reports/IegrptsL2012l-mort. pd! at 6 (Final

rs In their references to HRS SS 5L4A-90 | 5I4B-L46t and chapt,er 667,
Appellees fai.L to addrese the statutory references to "in a like manner as a
mortgage of reaL propertyrrr the subsequent developments in the statutes, the
definitions of "nonjudicial foreclosurer " "power of sale" 4nd ttpower of sale
foreclosure, " or provide any support for their assertion that HRS SS 5144-90 &

5L4B-146 were lntended to confer powers of sale upon associations, rather than
provide associations with access to a power of sale foreclosure process.

t5
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Task Force Report) .16 The Pinal- Task Force Report was 2BB pages

long and incl-uded, :nter alia, descriptive summaries of the Task
Forcers substantive recommendatj-ons, as well as presented the
reconrmendations in standard legislative bill format. Each part
of the proposed legislati-on was preceded by a Comrnent, which
briefly explained what was recommended and why the Task Force was

recommending that particular proposed legislatlon. In addition,
the Einal Task Force Report included certain Minority Reports
from Task Force members who remained concerned about how matters
were resolved or left unresoLved due to different views amonq the
Task Force members. See g-eneral}y id.

Most notably, Group #2 of the Task Force recommended
that the Legislature " la]mend chapter 661 by adding a new part to
establish an al.ternate power of safe process specifj-cally for
condominium and other homeowner associati.ons and modeled after
the process set forth in part 11 of chapter 667, as amended by
the recommendations of the task force." Id, at 1-7 & 36-53. In
recomrnending related amendments to HRS S 514A-90, the Task Force
highlighted limits to be placed on assocj"atj-on Liens. Id.. at 54 .

Without comment, with respect to the part of HRS S 514A-90 that
is most relevant here, the Task Force recoflrmended deleting "in
Iike manner as a mortgage of real property.r' Td. at 55.17 It is
clear that, wj-th the addition of a new part to HRS chapter 66'7

(Part VI) establishing an alternative power of sale pro.cess

specifically for associations, whj-ch was modeled after but not
identical- to the process set forth in Part II of HRS chapter 667,
the reference to "like manner as a mortgage of real property"
became superfluous, if not confusing'. This Task Force

16 The cited page numbers reflect the ,pdf pages, rather than the
page nurnbers assigned within the FinaL Task Force Report.

t1 Pursuant to Act l-82, HRS S 514A-90(a) (Supp. 201"7) now simply
provides, in rel-evant part, that r'[t]he lien of the association of apartment
owners may be forecfosed by action or by nonjudicial or power of saLe
forecl-osure procedures set forth in chapter 661, by the rnanagi-ng agent or
board of directors, acting on behalf of the association apartment owners."

L6
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recommendation was adopted in Act L82. See_ 20i.2 Haw. Sess. Laws

Act l1zt S 9 at 653. However, the Task Forcers recommended

amendment to HRS S 514A-90 did not purport to enact a blanket
grant of powers of sal-e to all associations over all
apartments/units within those associations. There is nothing in
the extensive Final- Task Force Report or the legislative history
of Act t1z to. suggest that the authority to conduct a power of
sale foreclosure in the absence of an existing power of sale was

ever contemplated. Thus, we concLude that HRS S 5L4A-90 does not
authorize an association to conduct a nonjudicial or power of
sale foreclosure other than as provided in HRS chapter 667 | which
in t.urn does not authorize a nonjudicial power of sa.l-e

foreclosure absent an otherwise existing porrrer of sale.
As noted above, HRS S 5l-48-146 generally applies to all

condoniniums, j-ncluding those created before ,July 1-, 2006, with
respect to events occurring thereafter. See HRS S 5148-22. HRS

S 5148-146 was enacted in 2004 and mirrored HRS S 514A-90. 2404

Haw. Sess. l,aws Act L64, S 2 at 756. Tn 20L2, when Part Vf was

added to HRS chapter 667 | HRS S 51-48-146 was amended in parallel
to the above-referenced amendment to HRS S 514A-90. Thus, we

conclude that, Iike HRS S 51-4A-90f HRS S 5148-l-46 does not
authorize an association to conduct a nonjudicial or power of
sale forecfosure other than as provided in HRS chapter 667, which
does not authorize a nonjudicial or power of sale foreclosure
absent a power of sale.

FJ-nally, Sakal correctly notes that other jurisdictions
that have granted a power of sale statutorily have done so

explicitly; and, Sakal arg'ues that, had the Hawai'i Legislature
intended to grant such powe.rs, it wou.l-d have specifically said as

much. See, €.9.., D.C. Code S 42-1903. 13(c) (1) (Westlaw through
2011 legislation) ("The unit owners' association.shaLl have the
powe.r of sal,e to enforce a lien for an assessment against a

condominj-um unit if an assessment is past due. By agcepting -a

deed to a cgndominiq.m unit., the owner shall be irre-vocably deene4
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to- have appointed the chief executive officer of the unit ownersr
association as trugtee for the purpose of exercisigg the p,ower of_

sale provided for.herein..'r) (emphasis added) ; Minn. Stat.
S 5158.3-1-16(h) (1) (20L7 ) ("[T]he association's lien may be
foreclosed in a l-ike manner as a mortgage containing a,power of
sale pursuant to chapter 580, or by action pursuant to chapter
581. The associqtion sh4ll have a power gf saJ.e to foreclose the
l-ien pursuant to chapter 580.") (emphasis added); Tex. Prop. Code

S 82,113(d) (Westlaw through 2013 legislation) ("Bv acguirjnq q

unit, a- uniLowaer grra4!-g Lo thF_association a power of sal.g in
connection with the assocj-ationrs lien. " ) (emphasis added) ; I{. C.

Gen. Stat. S 4+F-3-1L6(f) (Westlaw through 201.3 legislation)
("[T]he associationT acting through the executive board, may

forecl-ose a cLaim of Lien in Like manner as a mortgage or deed of
trust on real estate under power of sale, as provlded in Article
2A of Chapter 45 of the General Statutes. The a_ssociation
qhaII be.Ceemed tq have a power of ..sale for.-purposes.of
enfof_cement of--ite cla.*m of Ii-e_n.rr) (emphasis added) . Appellees
point to no such statutory language in Hawai'i law and we find
none.18

18 We recognize that our hoJ.ding does not harmonJ-ze every aspect of
the statutes affecting nonjudicial power of sale foreclosuree by assocj-ations.
For example, in HRS S 66?-L. t'power of sale'r or I'power of sale foreclosure" is
defined in terms of a "mortgage" that "contarns, authorlzes, permits, or
provides for a power of sale, a power of sale foreclosure, a power of sale
rernedy, or a nonjudicial forecfosure, " whereas in HRS S 667-40 and certain
provisions of Part VI of HRS chapter 667, refers to "a law or written
document" that tlcontains, authorizes, permits, or provides for a power of
sale, a power of sale foreclosure, a power of sale remedy, or a nonjudtcial
forecl-osure," If a law provided powers of sal-e to all associatj-ons, there
wouLd be no need to reference other written docpments; however, the language
suggests that such a Law might exist, but we found none. We note/ however,
that the nonjudicial power of sale procedures in Part II of HRS chapter 667
are expressJ-y made available to associations through HRS S 667-40, where such
powers exist, but, other part,s of Part II are an ill" fit for associations.
See, 9.q., HRS S 66'1-32(a)(1) (requiring I'the foreclosing mortgagee" to file
an affidavit under penalty of perjury stating, inter alia, "that the power of
sale foreclosure was made pursuant to the power of eal-e provisj.on in the
mortgage"). Especially in liqht of other aspects of Part II of HRS chapter
667 that cannot be read literal}y as to association foreclosures, we concLude
that the arnbiguous references to "a Law or written document" is too thin a
reed on which to support a statutory power of sale, Nevertheless, we delved

(contlnued. . . )
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3. The, Bylaws
On appeal, Kogen contends that Article VI of the

Bylaws, as alleged in the Complai.nt, provides the AOAO with the
authority to use "any other remedies that the IAOAO] may have, "
which Kogen argues incl-udes the remedy of nonjudicial
forecl-osure. The AOAO poj-nts to the part of Article VI of the
Bylaws stating that "the IAOAO] shal-l- have all remedies provided
in Section 514A-90, HRS." Section 4 of Art.icle VI of the Bylaws'
as alleged in the Complalnt, states as follows:

In the event of a default or defaults in payrnent of
any such assessment or assessments and in addition to anv
other remedies the IAOAOI mav havqr the [AOAO] may enforce
each such obligation as folfows:

, (ll By suit or suits to enforce such obligations.(b) lTlhe [AoAo] may file a clain of lien
against the Apartment of such delinquent Owner. Upon
recordation of a duly executed origlnaL or copy of such
cJ.aim of lien with the Office of the Assistant Registrar of
the Land Court of the State of Hawaii' the tAQS9l shall.have

' all remedies provided in Section 514A-90, HRS.

(Emphasis added).
Addressing the interpretation of condominium bylaws,

the supreme court has stated:

tt(...continued)
further into the history of
they were first enacted as
when they were amended in 1

Laws Act 180, S 15 at 276,
S 514-24 (a) (1968) (repeale
in the legislation or legis
a conclusion that, at any t
st,atute granti-ng powers of
respective associations .

ws generally establish t.he rules governing
See. Raines v.. PaLm Beach Leisureville
o.2d 30, 32 (FIa. 1982 ) { " [A] condoml-nium

statutory lien rights of associations, from when
art of the first Horizontal Property Act 1n 1951,
63, and through the present. See 1.961. Haw. Sess.

Indeed, byla
the condominium.
Cntv. Assrn, 413 S

association derives its powers, dulies, and responsibillties
from lFlorlda Statutes] chapter 7i-8 and from the
association's declaration of restrlctions and bylaws. ") ;
Bradford SqUare Cond,e. Ass'n ]r.-, MiIIer, 258 Ga.App, 240, 573
S.E,2d 405, 409 (2002) ("The condominium instruments,
including the bylaws and the sales agreement, are a contract
that governs the legal rights between the [a] ssociatlon and
unit owners.tt)i Chapman PLace Asstn, .Inc. v. Plokasky, 507
N.W.2d 858, 863 (Minn.Ct.App,1993) ("IT]he condominium act,
in conjunction with the [d]eclaration and the
[a]ssociation's by-faws, governs the rights of the
[ajssociation and condominium unit owners. ") ; Llg-n-Eguare

p
9
L963 Haw. Sess. Laws Act 101, S 22 at 88; HRS
d in 1977); HRS SS 514A-90 and 5148-146. Nothing
Iative history of Hawai'i condominium 1aw supports
ime, the Legislature enacted or intended to enact a
safe over al-1 condominiuns in the State to their

L9
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Phase fI & fII Condo. Ass'n v. Hask. ?00 P.zd 932, 934
(Colo.Ct.App.1985) ("A condominium association may exercise
its powers only within the constraints of its condominium
decLaratj-on and bYlaws. ") .

Ass'n of Anartment Owners o,f MaaLaeq.--Kai, fnc. v. Stj-llson, L08

Hawai-'i 2, 9, 116 P.3d 644t 651 (2005).
Contracts and agreements must be construed as a whole,

not from any particular word, phraser or clause. Santiago, L37

Hawai'ian Rests. ,Hawai'j- at 155, 366 P.3d at 630 (citing Chino v.
Ltd., 50 Haw. 563' 565, 445 p.2d 3'70, 3'12 (1968)). Ambiguity is
construed against the drafter. fd.. (citing LUke v. Ggntrv
Rpalty, Ltd., 105 Hawai'i 241, 249, 96 P.3d 261, 269 (2004)).

In Santiago, the supreme court examined whether a power

of sale was contained in a mortgager in conjunction with a

nonjudicial power of sale foreclosure conducted pursuant to HRS

S 66?-5 (repealed in 20L2). Id. at 155-56, 366 P.3d at 630-31'
The subject mortgage in Santiago stated that, upon a default on

the mortgage, the lender may foreclose on the mortgage by court
proceeding or "as now or then provided by .law, by advertisement
and sale of the mortgaged property at public auctiont.l"
Id. at 155, 366 P.3d at 630. The supreme court found this phrase

ambiguous when read in conjunction with HRS S 66'l-57 explaining
that , inter aLia, " [t] he plain language of the Mortgage creates a

chicken-and-egg situation where it is not clear whether the power

of saLe is, created within the document (as required by the
statute) or created within the slatute (as contemplated by the
Mortgage) . " Id. Construing the amblguity against the drafter,
the supreme court concluded that the subject mortgage onJ-y

aLlowed nonjudicial foreclosure as provided by law, that the
applicable foreclosure law required that a power of sale be

contained in a mortgage, and, as there was no power of sal-e in
the mortgage, the nonjudicial foreclosure sal-e in that case was

unlawful. Id. at 155-56f 366 P.3d at 630-31.

20
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Here, Iike in SanF_iago, the Bylaws generally refer to
the remedies provided under the law, namely HRS S 514A-90.
Because, as discussed above, HRS S 51-4A-90 and HRS S 5148-146 do

not grant a power of safe to the AOAO, and the applicable
nonjudicial- power of sale foreclosure laws require a power of
sale provision be provJ-ded by law or in the governing documents,

the reference to HRS S 5l-4A-90 creates a slmilar "chicken-and-
egg'" probfem as in Santiaqo. We construe the ambiguity against
the drafter - the AOAO - and conclude that the Bylaws do not
unambiguously give the AOAO a power of sale over its units and,

as discussed above/ HRS SS 514A-90 and 5i-4B-1"46 allow
associations to utiLize nonjudicial povter of sale foreclosure
procedures, as well as to proceed by judicial action, but do not
grant assocj.ations powers of sale over al-l condominium units.
Thus, the AOAOTs nonjudicia1 power of sale forecLosure of SakaLrs

unit was not authorized by the Bylaws.
Accordingly, as nej.ther the Bylaws nor the statutes

relj-ed on by Appellees contain a grant of a power of sale, we

conclude that the Circuit Court erred in concluding that Saka]
failed to state any legally-cognizable claim for relief based on

the theory that the AOAO's nonjudicial forecLosure sal-e of the
Property was unauthorized and un.l-awful.

B. HRS S 667-_J=92

Appellees aLso argue, and the Circuit,Court further
concluded, that HRS S 661-I02(b) (2016) bars Sakal's cLaims

because they were not made before the Affidavit and the Quitcfaim
Deed hrere filed. That section of Part VI of the Foreclosures
statute provides, in refevant part:

ao"o,.l"l'3;133" 
*?:it;:"1'?fo3ff 

i"lllfi,33'IfiX31"3"".ro"
66?-L01 and the conveyance docunent shaLl be recorded no
earlier than ten days after the public sale is held but not
Iater than forty-five days after the public sale is held.
The affidavit and the conveyance docurnent may be recorded
separately and on different days.

(b) When both the qffidavi! and the conveya+,ce
docunent are recordedl
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(1)

(2)

The sal-e of the .unit is qgnsidere4._conpLeted,.

Al-l p.ersons cLaiminq by_, throuqh, or undef the
unit owner and all other rcersons hq;/:tnq Liens on

(3) The Lien of the association and all
in priority to the Lien of an associ
be automatically extinguished from t

1i
dL

he

ens junior
ion shalL
unit,' and

(4) The purchaser sha.Il be entitled to irnrnediate and
excl-usive poasession of the unit.

HRS S 667-1,02 (a) a (b) (emphasis added) .

Sakal argues, however. that he j-s not barred from
asserting his right to title and j-nterest in the subject property
based on the "except as otherwise provided by Iaw" clause in HRS

S 667-102 (b) (2) . Relying principally on the supreme court I s

decision in lee .v. HSBC,, Sakal contends that for a nonjudj.cial
foreclosure sale to be valj-d, the forecLosing party must strictly
compl-y with the reguirements of the subject eontract and statute.
With respect to his claim to the subject Property, we reject
Sakal's contention. Lee V. HSBC j-s distinguishable. In that
case, the plaintiff was the high bidder at a foreclosure auction.
L21 Hawaj-'i at 288, 2!B P.3d at 775. However, prior to the
auctlon (unbeknownst to the lenderrs attorney)r and prior to the
auctioned property being conveyed, the mortgagors cured their
delinquency on the mortgage loan. Id. Under the power of sale
clause in the subject mortgage, the mortgagee could only exercise
its power of saLe if the mortgage l-oan was in default and,
therefore, the sale was invalid pursuant to HRS S 667-5, which
required the mortgage agreement to be in breach in order to
conduct a nonjudicial power of sale forec.l-osure. Id. at 290-91",
zLB P.3d al '778-79. Accordingly, the supreme court held t,hat the
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nonjudicial forec.l-osure sale was void and unenforceable by the
plaintiff/high bidder. Td. aL 292, 2I8 P.3d at 780.1e

The most significant distinction between the case at
bar and Lee v. HSBC is that the conveyance of the subject
property to the high bidder in Lee v. HSB-C- had not yet occurred.
We also recognize that the nonjudicial power of sale foreclosure
sale in Lee v.__tlSBC was conducted pursuant to HRS S 667-5
(repealed in 20]-2) and not Part II of HRS chapter 667. Even if
the nonjudlcial power of sale foreclosure had been conducted
pursuant to Part lI, the recordation referenced in HRS S 667-33 -
which is t,he exact paral1el provision in Part IT of HRS chapter
667 that HRS S 667-1,02 was modeled after - had not yet
occurred.20 Thus, l,ee v,llSBC, does not establish or explicate an

exception to HRS S 66'7-33 and HRS S 667-102. We reject, however,
the AOAO's assertion that ,ee v. HSBC is irrel-evant solely
because it invoJ-ved a mortgage foreclosure, rather than an

re The supreme court concLuded that the plaintiff/high bidder was
only entitLed to reimbursement of his down payment with interest. Lee v.

20 HRS S 667-33 (2016) provides, in relevant, part:

S 667-33 Recordation of, af,fidavit, conveyance
docunent; effect. (a) The affidavit required under section
66'l-32 and the conveyance document shall be recorded no
earlier than ten days after the public sale is hel"d but not
later than forty-five days after the public sale Ls hel-d,
The affidavit and the conveyance document may be recorded
separately and on different days.

(b) When both the affidavit and the conveyance
docurnent are recorded:

(1) The safe of the mortgaged property is considered
completed;

AIJ- persons claiming by, through, or under the
mortgagor and all other persons having liens on
the mortgaged property junior to the lien of the
foreclosing mortgagee shall be forever barred of
and from any and all right, title, lnterest, and
cLaims at law or j.n equity in and to the
mortgaged property and every part of the
mortgaged property/ except as otherwise provj-ded
by law;

(2t

,?,



FOR PUBLICATION IN WEST'S HAWAI.I REPORTS AND PACIF'IC REPORTER

association lien foreclosure. As discussed above, Appellees have
cited no authority for the proposition that the Legis1ature
intended to provide associations with nonjudicj-al forecl-osure
povvers other than pursuant to a powe.r of saLe, like mortagees,
and we find none. Indeed, our review of the development of the
nonjudicial forecl-osure laws applicabLe to associations confirms
that the Legislature intended to provide associations with
essentially the same nonjudicial forecl-osure procedures available
to mortgagees, which were then better tailored for associations
in Act 182 with the provisions now set forth in Part VI of HRS

chapter 667.
Turning back to HRS S 667-102, set forth above, we

conclude that the statutory language is clear and unambiguous.
Having failed to challenge the nonjudicial power of sale
foreclosure of the Property prior to the recordation of the
Affidavit and the Quitclaim Deed, Sakal is now barred by HRS

S 667-IQ2(b) (2) from any claim to the Property itseLf. The

Hawai'j. Supreme Court has upheld a similar limit contained in HRS

S 501-118 (2006L which bars any challenge to the transfer of
title of foreclosed land court property after the issuance of a

new TCT. See Aames Funding Corp. v. Morqg, !07 Hawai'i 95, 110

P,3d L042. Although not. directly applicable here, because no new

TCT was issued upon the conveyance of the Property to Kogen,

Aames supports the enforceability of a bar to a challenge to a

completed transfer of title such as the one in HRS S 667-IO2.2L
The AOAO appears to further argue that HRS S 667-L02

operates as a complete bar to any clalm by SakaL for wrongful
foreclosure, and not just Sakal's claim to title to the Property.
This argument is without merit. HRS S 667-IO2 plainly bars any
claim "in and to the unit and every part of the unit." ft does
not bar, generally, al-l claims arising out of wrongful and
unlawful nonjudicial foreclosure by associations. The supreme

2L On appeal, Kogen no longer cLaims that HRS S 50i--118 and the
holding in Aar[es are directly appllcabJ-e to bar Sakal's claims.
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court recently recognized the viabil-ity of wrongful forecl-osure
claims arising out of an allegedly unlawful nonjudicial power of
sale foreclosure, albeit based on alleged fail-ures to comply with
requirements not at issue in this case. See Hungrte v. L.AW

offic.e of David B. Rosen | 139 Hawai.'L 394t 402-O4t 3gL p.3d 1, 9-
l-1 12011); see. afso s.anti-ago.t l3'l Hawai'i at 158, 366 P.3d at 633

(where a nonjudicial foreclosure sale is wrongful, but the sale
to an innocent purchaser for value has been completed, an action
at law for damages is generally the appropriate remedy). Here,
Sakalrs complaj-nt seeks , inter alia, "damages resulting from the
wrongful nonjudicial foreclosure and subsequent eviction of Mr.
Sakal. from hj-s home. " ft appears that Sakal has stated a claim
for wrongful foreclosure against the AOAO upon which some relief
may be granted. Thus, we conclude that the Circuit Court erred
in dismissing Sakal's complaint 1n its entirety against the
AOAO.22

V. CONCIUS].ON

For the reasons stated above, the Circuit Court's
August 5t 2015 Judgment is affirmed in part and vacated in part.
We affirm the Circuj-t Court's dlsmissal of all- claims against
Kogen, as well as all claims, at law or in equity, against the
AOAO that seek any right, title, or interest in and to the
Property. We vacate the Circuit Courtrs dismissal of Sakalrs
claims for damages agaj-nst the AOAO arising out of wrongful

22 Although arguably sufficient for notice pleading standards,
Sakal's claim for damages is not particularly clear. However, Sakal does not
argue, and cites no authority for the proposition, that he can bring a
wrongful forecl-osure claim against the buyer of the foreclosed propert,y.
Indeed, in light of HRS S 66?-102(b)(4), cited above, Kogen's actions in
evicting Sakal from the Property were authorized by statute and not wrongful.
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foreclosure and remand this case for further proceedings
consistent with this Opinion,
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